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bate 51112009 
Ime 09 27 AM 
age 1 of 3 
Fifth Judicial District Court - Twin Falls County p+ 2K-h 
:g:e% ROA Report &&I ;/@y 4 
Case: CV-2008-0001120 Current Judge: Randy J. Stoker 
Joseph Jackson Baxter, Plaintiff vs State Of Idaho, Defendant 
Joseph Jackson Baxter, Plaintiff vs State Of Idaho, Defendant 
ate Code User Judae 
User: COOPE 
'1 112008 NCPC AGUIRRE New Case Filed-Post Conviction Relief Randy J. Stoker 
AGUIRRE Filing: 9SPC - Post Conviction Relief Filing Paid Randy J. Stoker 
by: Baxter, Joseph Jackson (defendant) Receipt 
number: 8006482 Dated: 311 112008 Amount: 
$00 (Cash) For: Baxter, Joseph Jackson 
(defendant) 
PETN AGUIRRE Petition and Affidavit for Post Conviction Relief Randy J. Stoker 
MAFW AGUIRRE Motion And Affidavit for Fee Waiver (Prisoner) Randy J. Stoker 
MOTN AGUIRRE Motion and Affidavit in Support for Appointment of Randy J. Stoker 
Counsel Outside Public Defender's Office 
'2412008 ORDR MCMULLEN Order for Waiver of Prepaid Fees Randy J. Stoker 
ORDR MCMULLEN Order Granting Motion for Appointment of Randy J. Stoker 
Counsel 
MCMULLEN Order Appointing Public Defender Randy J. Stoker 
'212008 APER NIELSEN Post Conviction Appearance 
fax 
Randy J. Stoker 
'2712008 HRSC MCMULLEN Hearing Scheduled (Status 06/02/2008 10:00 Randy J. Stoker 
AM) 
MCMULLEN Notice Of Hearing Randy J. Stoker 
'3012008 CONT MCMULLEN Continued (Status 0613012008 10:OO AM) Randy J. Stoker 
MCMULLEN Notice Of Hearing Randy J. Stoker 
'3012008 DCHH MCMULLEN Hearing result for Status held on 0613012008 Randy J. Stoker 
10:OO AM: District Court Hearing Held 
Court Reporter: Israel 
Number of Transcript Pages for this hearing 
estimated: 
CMlN COOPE Court Minutes Randy J. Stoker 
AGUIRRE Filing: 17 - All Other Cases Paid by: Loebs, Grant Randy J. Stoker 
(attorney for State of Idaho) Receipt number: 
801 7772 Dated: 711 412008 Amount: $.00 (Cash) 
For: State of Idaho (other party) 
ANSW AGUIRRE Answer Randy J. Stoker 
MOTN AGUIRRE Motion for Summary Disposition of Petition for Randy J. Stoker 
Post-Conviction Relief 
1512008 NOTC MCMULLEN Notice of Intent to Dismiss Post Conviction Randy J. Stoker 
Petition 
412008 STlP AGUIRRE Stipulation Motion to Extend Time for Response Randy J. Stoker 
to Petition for Post Conviction Relief 
512008 ORDR MCMULLEN Order Randy J. Stoker 
1312008 MOTN NIELSEN Motion for Preparation of Trial Transcript Randy J. Stoker 
212008 MOTN AGUIRRE Motion and Order for Extension of Time for Randy J. Stoker 
Petitioner to File Response Brief 
312008 ORDR MCMULLEN Order Randy J. Stoker 
2512008 NIELSEN Response Brief Randy J. Stoker .. 6 
a t e  511 12009 Fifth Judicial District Court -Twin Falls County User COOPE 
Ime: 09 27 AM 
age 2 of 3 
ROA Report t6z3 
*gf 
Current Judge Randy J Stoker 
Joseph Jackson Baxter, Plaintiff vs State Of Idaho, Defendant 
Joseph Jackson Baxter, Plaintiff vs State Of Idaho, Defendant 
ate Code User Judge 
AFFD 
ORDR 
NIELSEN 
MCMULLEN 
Affidavit of Joe Rockstahl Randy J. Stoker 
Order Dismissing Portion of Petition and Directing Randy J. Stoker 
Hearing 
HRSC MCMULLEN Hearing Scheduled (Ev~dentiary 12/23/2008 Randy J Stoker 
01 :30 PM) 
Notice Of Hearing Randy J. Stoker MCMULLEN 
NIELSEN 
NIELSEN 
MCMULLEN 
Motion to Continue Due to Unavailable Witness Randy J. Stoker MOTN 
AFFD 
H RVC 
Affidavit Randy J. Stoker 
Hearing result for Evidentiary held on 12/23/2008 Randy J. Stoker 
01 :30 PM: Hearing Vacated 
Stipulation to Continue Evidentiary Hearing Randy J. Stoker STlP 
HRSC 
COOPE 
MCMULLEN Hearing Scheduled (Evidentiary 02/03/2009 Randy J. Stoker 
09:OO AM) 
MCMULLEN 
MCMULLEN 
NIELSEN 
Notice Of Hearing Randy J. Stoker 
ORDR 
MOTN 
Order to Transport Randy J. Stoker 
Motion to Pay Witness Travel Fees 
fax 
Randy J. Stoker 
MCMULLEN Hearing result for Evidentiary held on 02/03/2009 Randy J. Stoker 
09:OO AM: District Court Hearing Held 
Court Reporter: Torres 
Number of Transcript Pages for this hearing 
estimated: 
DCHH 
Case Taken Under Advisement Randy J. Stoker ADVS 
CMlN 
ORDS 
CDlS 
MCMULLEN 
MCMULLEN 
MCMULLEN 
MCMULLEN 
Court Minutes Randy J. Stoker 
Order Dismissing Post Conviction Petition Randy J. Stoker 
Civil DispositionIJudgment entered: entered for: Randy J. Stoker 
State of Idaho, Other Party; Baxter, Joseph 
Jackson, Subject. Filing date: 211 212009 
AFFD 
MORE 
ORDR 
N OTA 
MOTN 
AGUIRRE 
AGUIRRE 
MCMULLEN 
NIELSEN 
NIELSEN 
Affidavit in Support Randy J. Stoker 
Motion to Reconsider Randy J. Stoker 
Order to Pay Witness Travel Fees Randy J. Stoker 
NOTICE OF APPEAL Randy J. Stoker 
Motion for Appointment of State Appellate Public Randy J. Stoker 
Defender 
Appealed To The Supreme Court Randy J. Stoker APSC 
ORDR 
COOPE 
MCMULLEN Notice and Order Appointing State Appellate Randy J. Stoker 
Public Defender in Direct Appeal 
CCOA 
SCDF 
COOPE 
COOPE 
Clerk's Certificate Of Appeal Randy J. Stoker 
Supreme Court Document Filed- Notice of Randy J. Stoker 
Appeal(C) 
Amended Notice Of Appeal Randy J. Stoker NTOA 
CCOA 
COOPE 
COOPE Amended Clerk's Certificate Of Appeal Randy J. Stoker rq 
t 
)ate 5/1/2009 Fifth Judicial District Court -Twin Falls County User COOPE 
  me: 09.27 AM 
'age 3 of 3 
@2% ROA Report 
r &Z4*B 
**- P- 
Case ~ ~ - 2 0 ~ c 0 0 0 1  12  Current Judge Randy J Stoker 
Joseph Jackson Baxter, Plaintiff vs State Of Idaho, Defendant 
Joseph Jackson Baxter, Plaintiff vs State Of Idaho, Defendant 
late Code User Judge 
/ I  612009 NOHG NIELSEN Notice Of Hearing 
fax 
Randy J. Stoker 
11 712009 HRSC MCMULLEN Hearing Scheduled (Motion 04/27/2009 10:OO Randy J. Stoker 
AM) Motion to Reconsider 
12412009 SCDF COOPE Supreme Court Document Filed- Amended Notice Randy J. Stoker 
of Appeal 
SCDF COOPE Supreme Court Document Filed- Clerk's Record Randy J. Stoker 
& Transcript Due Date Reset 
127/2009 DCHH MCMULLEN Hearing result for Motion held on 04/27/2009 Randy J. Stoker 
10:OO AM: District Court Hearing Held 
Court Reporter: Torres 
Number of Transcript Pages for this hearing 
estimated: Motion to Reconsider 
CMlN MCMULLEN Court Minutes Randy J. Stoker 
ORDR MCMULLEN Order Amending Factual Finding and Denying Randy J. Stoker 
Motion to Reconsider 
~ G ~ - s c ~ ~ ~ x ~ ~ ( ~ ~ ~ . ~ : ~ _ S " , C \ X ~ C : I Z _  1 
I 
Petitioner, 1 
Case NO. />fJ 
1 PETITION AND AFFIDAVIT 
vs. 1 FOR POST CONVICTION 
1 TilELrEF 
5fixfe G $- CC\LLLLP 3 1 
1 
Responde~it. 1 
Vie Petitioner alleges: 
1 Place of detention if in custody. 
2. Nal~ie snd locatioli of the C'ou~t wliich irtiposecl judge111enVsente1ice: &$f-[) 
3 .  The case nunibcr and the offe~ise or offetises for whicti sentence was i~iiposed: 
(a) Case Number: C - c F;-" YL1 c 3 
(b) Offclise Co~ivicted: Juj\. ;L ,y3TC'i;( /_t$ -7f/g) h,,,c\, 
(1 cr-j\ yteb\+ yic labr y c ; ~ ; .  v >b-e& (,q -35-/(.) 
4. Tile date upoil wllicll scntcnce \\ '1s ~illposcd aiiil tlic tcnns of sentence: 
5 Chcck tchetllcr a iinctttlg of guilty was mrtcie n t k r  n plea 
O t ' ~ 1 ~ 1 t y  [ ] Of not guiity 
6 111ci >/on appeal fiic>ni the judgri~cnt oi'conv~ctiotl ot tile ~n~posltion f sentence? 
Yes [ ] N o  
If' so, what was t11c Dockct Nurnber of the Appeai? 7 
7 Statc concisely all the groutlds on wl~ich yoti base your application for post 
conviction relief: (Use additional sheets if necessary.) 
8. Prior to this petition, have you filed with respect to this conviction: 
'1. Petitions in State or Federal Court for habeas cn~pus?  Nf, - 
b. Ar~y other petitiozls, motions, or applications in any other court? w1--- 
c. If you answered yes to a or b above, state the name and coutt in which each 
motion or application was filed: 
o,i-LU,t $4 pprr%\  - 
-- 
1 .5uprc'.\~ C,~ri-k----- 
9 If yous applicatioi~ is bnsccl upon the f'ailure of counsel to adequately represent you, 
slate concisely n ~ l i f  111 rlcfail what colinsel f>tileci to tlo in leprcsent~ng your intetests: 
10, Are you seeking leave to proceeit in fonna pauperis, that is, requesting thc 
proceeding be at county expense? (If your answer is "yes", you must fill out a 
Motion to Proceed in Fozn~a Pauperis and supporting affidavit.) 
pd Yes 1 I N 0  
1 I .  Are you requesting tile appointnlent of counsel to represent you in this case? (If your 
answer is "yes", you must fill out a Motion for the Appointment of Counsel and supporting 
afiicldvit, as well as a Motlo11 to Proceed In £*orma I'aupens and supporting affidavit.) 
t seek;? Ccr+=?(;tt ~ b e L ~ 5 c \  
X Y Q y e s  I I N 0  
12. State specifically the relief you seek: 
[) CQfibcf;lU Q.,LV! 5 eL*'ts LC t?' uLtc 
13 I h ~ s  J'etltlout m ~ t y  he ac~.otilp;it~iotl 13:~ affidavits i l l  support of'thc petrtritn (Folms 
for tli~s arc ava~lablc )
13z4+1'E 1) tirls 77 day of A @& LL ' 
- , 2 0 ~ / .  
Z&4--- 
Petitioner 
S I'A7'EI OF IDAEIO ? 
ss 
County of 1 
-T ll~p,+-,L being sworn, deposes and says that the party is the 
Petitioner in the above-entitled appeal and that all statements in this PEl'ITION FOR POST 
CONVICTION IUiLIEF are tnie and correct to the best of his or her knowledge and belief. 
SWORN and AFFIRIvED to before me this 1 ' day of 
Notary Public for Idaho 
Commission expi~es: ? I? 
PETITION FOR POST CONVICTION RELIEF - 4 
i<eviscii 1011 3i05 
STATE OF IDAHO 1 
( ss:  
C O W n  OF AUA 1 
17 , b e i n g  f i r s t  d u l y  sworn upon my o a t h ,  d e p o s e s  
and says :The  p e t i t i o n e r  was i l l e g a l y  d e t a i n e d  and h i s  r i g h t s  were  v i o l a t e d  d u r i n g  a  
- 
t r a f f i c  s t o p ,  when h e  a s  a p a s s e n g e r  was e x t r a c t e d  from t h e  v e h i c l e ,  h a n d c u f f e d ,  and 
s e a r c h e d .  The s t o p ,  which  wzLs i n s t i g a t e d  by a boun ty  h u n t e r ,  r e s u l t e d  i n  t h e  a r r e s t  
and d e t e n t i o n  of  t h e  p e t i t i o n e r ,  and t h e  p e r s o n  o r t g i n a l l y  b e i n g  s e a r c h e d  f o r  was n o t  
2 t  any t i m e  p r e s e n t  o r  known t o  t h e  p e t i t i o n e r .  The c a s e  r e s u l t i n g  f rom t h e  a r r e s t  and  
d e t e n t i o n  o f  t h e  p e t i t i o n e r  h a s  been  o v e r t u r n e d  i n  t h e  I d a h o  Supreme C o u r t  and s a i d  
s e n t e n c e  v a c a t e d .  
Dur ing  t h e  d e t e n t i o n  of  t h e  p e t i t i o n e r  i n  t h e  Twin F a l l s  County J a i l  f o r  t h e  
a l l e g e d  and v a c a t e d  c h a r g e s  ment ioned above ,  t h e  p e t i t i o n e r  was h z r a s s e d  and o f t e n  
r e t a l i a t e d  a g a i n s t  by  t h e  o f f i c i a l s  i n  c h a r g e  of h i s  d e t e n t i o n  b e c a u s e  h e  r e f u s e d  t o  
plezLd g u i l t y ,  a c c e p t  h i s  a r r e s t  and t h e y  r e f u s e d  t o  d e f e n d  him t h r o u g h  t h e  l o c a l  o f f i c e  
of t h e  p u b l i c  d e f e n d e r s  o f f i c e  u n l e s s  h e  p l e a d e d  g u i l t y .  F u r t h e r  a c t i o n s  t a k e n  z L g a i n s t  
t h e  p e t i t i o n e r  w h i l e  i n  c u s t o d y  were  a  r e f u s a l  t o  a l l o w  t h e  p e t i t i o n e r  t o  have  a c c e s s  
t o  any l e g a l  books ,  l e g a l  p e r i o d i c a l s ,  c a s e  law,  o r  any l e g a l  m a t e r i a l  a t  a l l  t h a t  h a d  
t o  do w i t h  him t r y i n g  t o  u n d e r s t a n d  why h e  was a r r e s t e d ,  and v i o l a t e d  by t h e  a u t h o r i t i e s  
w i t h o u t  h a v i n g  any r e c o u r s e  o r  a d d r e s s  f o r  t h e  c o n s t i t u t i o n e l  v i o l a t i o n s  h e  was b e i n g  
s u b j e c t e d  t o .  The P e t i t i o n e r  was t h r e a t e n e d  by c o u n s e l  t o  n o t  make waves ,  p l e a d  g u i l t t y  
and a c c e p t  h i s  f a t e ,  and t h a t  n o t h i n g  c o u l d  b e  done a b o u t  h i s  r i g h t s  b e i n g  v i o l a t e d .  
The P e t i t i o n e r  was h a r a s s e d  by g u a r d s ,  on many o c c a s i o n s  h e  was p l a c e d  i n t o  t h e  
s o l i t a r y  conf inemen t  s e c t i o n  of t h e  j a i l ,  b e a t e n  by o f f i c e r s  on two o c c a s i o n s ,  d e n i e d  
m e d i c a l  c a r e  o r  t r e a t m e n t  For t h e  a s s a u l t s ,  and l e f t  t h e r e  f o r  months a t  a  t i m e .  
He was o f t e n  t o l d  t o  p l e a d  g u i l t y  and n o t  c a u s e  p rob lems  o r  h e  would b e  t r e a t e d  
worse  t h a n  what  h e  a l r e a d y  was. Counse l  r e f u s e d  t o  c o o p e r a t e  o r  f i g h t  f o r  h i s  r i g h t s .  
O f t e n  c o u n s e l  would g e t  up and l e a v e  a f t e r  coming t o  a  v i s i t  i f  t t h e  p e t i t i o n e r  would 
n o t  s t o p  d i s c u s s i n g  g o i n g  t o  a  t r i a l  2nd t r i e d  t o  f o r c e  t h e  p e t i t i o n e r  t o  p l e a d  g u i l t y .  
Counse l  r e f u s e d  t o  a c t  on any c l a i m s  made by  t h e  p e t i t i o n e r  a b o u t  t h e  h a r a s s m e n t  a t  
t h e  j a i l ,  and c o u n s e l  r e f u s e d  t o  do a n y t h i n g  abou t  t h e  c o n s t i t u t i o n a l  v i o l a t i o n s  t h a t  
o c c u r r e d  a t  t h e  t i m e  o f  h i s  a r r e s t ,  o r  any  d u r i n g  t h e  p r e - t r i a l  d e t e n t i o n  of h i s  p e r s o n .  
Counse l  d i s r e g a r d e d  t h e  f a c t s  and t h e  l aw  i n  r e p r e s e n t i n g  t h e  p e t i t i o n e r .  When c o u n s e l  
was f i r e d  f o r  c o n f l i c t  of i n t e r e s t  newly a p p o i n t e d  c o u n s e l  d i d  t h e  same t h i n g  a s  t h e  
p r e e v i o u s  c o u n s e l .  
J a i l  g u a r d s  c o n t i n u e d  t o  do a l l  manner of  d e p r i v a t i o n s  a g a i n s t  t h e  p e t i t i o n e r  i f  
h e  p e r s i s t e d  on p l e a d i n g  n o t  g u i l t y  and g o i n g  t o  t r i a l ,  t h r e a t e n i n g  him and r e s t r i c t i n g  
h i s  v i s i t s ,  t a k i n g  h i s  money and l o s i n g  i t ,  and n o t  a l l o w i n g  him t o  r e c e i v e  commissary.  
The j a i l  a d m i n i s t r a t i o n  r e f u s e d  t o  a l l o w  him d u e  p r o c e s s  on any of  h i s  c l a i m s ,  and 
t h e  c o u r t  r e f u s e d  t o  a d d r e s s  any of t h e  p r e - t r i a l  d e t e n t i o n  i s s u e s  a s  h a v i n g  any k i n d  
of r e l e v a n c e  t o  h i s  c r i m i n a l  p r o s e c u t i o n .  
The j a i l  s t a f f  would o f t e n  d i s c o n n e c t  t h e  phone when t h e  p e t i t i o n e r  was on i t  
t a l k i n g  t o  h i s  f a m i l y  o r  t r y i n g  t o  o b t a i n  a s s i s t a n c e  i n  d e a l i n g  w i t h  t h e  p rob lems  h e  
was e n c o u n t e r i n g .  T h i s  was a n  i n c u r r e d  c o s t  e a c h  t i m e  h e  had t o  c a l l  back .  J z L i l  Admin- 
i s t r a t i o n  r e f u s e d  t o  i n v e s t i g a t e  any  of  t h e  b e a t i n g s ,  med ica l  d e p r i v a t i o n s ,  t h r e a t s ,  o f  
any of t h e  c o n s t i t u t i o n a l  v i o l a t i o n s  compla ined  a b o u t .  When t h e  p e t i t i o n e r  t r i e d  t o  
g e t  h e l p  t h r o u g h  z s k i n g  f o r  r e p r e s e n t a t i o n  f o r  c o n d i t i o n s  of c o n f i n e m e n t ,  t h e  j a i l  d i d  
a lways  r e f u s e  t o  a l l o w  c a l l s  t o  o r  a c c e s s  t o  any l awyer  o r  c i v i l  r i g h t s  fo rms  t o  f i l e  
any c i v i l  c o m p l a i n t .  
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The P e t i t i o n e r  s u f f e r s  from By-Polar  Men ta l  D i s o r d e r ,  and t h e  c o u r t  r e f u s e d  t o  
t.<ike any  o f  t h i s  i n t o  accoun t  d u r i n g  t r i a l  and s e n t e n c i n g .  These  a c t s  t a k e n  a g a i n s t  
t h e  p e t i t i o n e r  as a whole l e d  t o  h i s  slamming t h e  phone down once  when h e  was c u t - o f f  
and t h e  phone became d i s c o n n e c t  from t h e  w a i l .  A s  a r e s u l t  of  t h i s  a c t i o n  t h e  p e t i t i o n e r  
was c h a r g e d  w i t h  a f e l o n y  " I n j u r y  To Ja i l "  and s u b s e q u e n t a l l y  a l s o  c h a r g e d  w i t h  "Being 
a P e r s i s t e n t  V i o l a t e r "  due t o  t h e  i n j u r y  t o  j a i l  c h a r g e .  
Counse l  a l s o  r e f u s e d  t o  a c t  competently on t h i s  a c t i o n  a l s o  and t h e  J a i l  f o l l o w e d  
2 1 1  p r e v i o u s  a c t s  a g a i n  i n  t h e i r  i n s i s t e n t s  t h a t  t h e  p e t i t i o n e r  p l e a d  g u i l t y  and s t o p  
compla in ing  a b o u t  h i s  r i g h t s .  Again no l e g a l  i n f o r m a t i o n  o r  any  o t h e r  o c c e s s  t o  t h e  
c o u r t s  was a l l o w e d ,  and h e  was p e r s i s t e n t l y  d e n i e d  any r e c o u r s e  by t h e  D i s t r i c t  C o u r t  
when he would r a i s e  t h e s e  p rob lems  on  r e c o r d  d u r i n g  h i s  c o u r t  p r o c e e d i n g s .  
P e t i t i o n e r s  food  r a t i o n s  were  c u t  i n  h a l f ,  o r  s e r v e d  c o l d .  O r  r o t t e n  and s t a l e  
food i t e m s  were  g i v e n  t o  him on o  number of o c c a s i o n s .  Always no r e c o u r s e  o r  a b i l i t y  
t o  compla in  t o  r e s o l v e  t h e  p rob lems  was e v e r  p r o v i d e d .  
No avenue  of  anykind  was e v e r  a l lowed  f o r  t h e  p e t i t i o n e r  t o  a d d r e s s  any of  t h e  
c l e a r  v i o l a t i o n s  of  h i s  r i g h t s  d u r i n g  p r e - t r i a l  d e t e n t i o n .  
The Te lephone  t h a t  t h e  p e t i t i o n e r  was a c c u s e d  of  i n j u r y i n g  i s  owned by a p r i v a t e  
company and r e p a i r e d  and r e p l a c e d  by PCS S e r v i c e s .  F u r t h e r m o r e ,  t h e  c o s t  t o  f i x  t h e  
phone was Less  t h a n  $400.00. F a r  be low t h e  minimum r e q u i r e d  f o r  a  f e l o n y .  
Dur ing  t h e  c o u r s e  of t h e  p r o c e e d i n g s  h e l d  a g a i n s t  me, no c o n s i d e r a t i o n  was e v e r  
g i v e n  f o r  t h e  d e p r i v a t i o n s  o r  t h e  conf inemen t  and how i t  e f f e c t e d  my r i g h t s .  Nor was 
any c o n s i d e r a t i o n  g i v e n  f o r  how I was b e i n g  f o r c e d  t o  g i v e  up my r i g h t s  and p l e a d  g u i l t y  
o r  s t o p  c o m p l a i n i n g .  
I 2 s s e r t  t h a t  t h e  p r e - t r i a l  c o n s t i t u t i o n a l  d e p r i v a t i o n s  a r e  n o t  j u s t  C o n d i t i o n s  o f  
Confinement when t h e y  a r e  s y s t e m a t i c a l l y  u s e d  t o  t r y  and f o r c e  a  d e f e n d a n t  t o  p l e a d  
g u i l t y  t o  c h a r g e s  h e  knows h e  i s  i n n o c e n t  of  o r  h a s  a  r i g h t  t o  c h a l l e n g e .  A p r i s o n e r  n o t  
y e t  c o n v i c t e d ,  h a s  a  r i g h t  t o  i n v e s t i g a t e  h i s  c a s e ,  have  competent  c o u n s e l  t o  do s o ,  
and even  more i m p o r t a n t l y ,  h e  h a s  a  r i g h t  t o  a s s e r t  h i s  c o n s t i t u t i o n a l  p r o t e c t i o n s  w i t h -  
o u t  b e i n g  p u n i s h e d  f o r  do ing  s o .  And t h a t  e s e  a c t i o n s  t a k e n  as a  whole a r e  r e l e v a n t  
t o  p o s t - c o n v i c t i o n  p r o c e e d i n g s  i n  t h a t  t h e y  show a  p a t t e r n  of  d e p r i v a t i o n  e f f e c t i n g  
t h e  p e t i t i o n e r s  s u b s t a n t i a l  r i g h t s  r e g a r d i n g  p r e - t r i a l  d e t e n t i o n  and r i g h t s  of  t h e  
a c c u s s e d .  
m m E R  YOUR M F m  SAYETH NOT. 
7-N /;jl / 
SUBSCRIBED AND SWORN AND AFFIRMED TO before me t h i s L d a y  of )is ''7 ,2008. 
I 
~OTARY PUBLIC FOR IDAHO 
COPllCLaISSIOnV EXPIRES: ' / ' / I t  j cT;  
AFFIDAVIT OF FACTS IN SUPPORT -2 
BRIEF I N  SUPPORT OF 
PETITION FOR POST-CONVXCTION RELIEF 
The Petitioner refers to his Affidavit In Support of Petition For Post-Conviction 
Relief as if f u l l y  contained herein. The Petitioner is herein after referred to as tthe 
Petitioner. 
TABLE OF C O m E m S  
BRIEF IN mmRT - 1 
The p e t i t i o n e r  w a s  charged and convicted i n  t h e  F i f t h  J u d i c i a l  District Court, 
Twin F a l l s  County, i n  September 1,  2005: For In ju ry  To J a i l .  and P e r s i s t e n t  Violator  
Enhancement. The sentence consisted of S i x  (6) Years with One ( 1 )  year f ixed.  
The p l z i t i o n e r ' s  counsel. f i l e d  a t imely a p p a l .  Brief on O c t o k r  23, 2006. The 
A p p a l  was denied and a p e t i t i o n  f o r  review w a s  f i l e d  January 24, 2007, followed by 
a b r i e f  on February 7, 2007. The P e t i t i o n  was denied and remi t i tu r  f i l e d  Case No: 32668 
on March 13, 2007. Review opinion of t h e  Idaho Court of h p p a l s  2007 Unpublished Opinion 
is No: 306 (Ct.App. 1/3/71. 
The P e t i t i o n e r ' s  s o u l  i s s u e  on appeal was "Did t h e  District Court abuse i t ' s  dis-  
c r e t i o n  i n  sentencing by i m p s i n g  a u n i f i e d  sentence of S ix  years?" 
It should be noted t h a t  t h e  p e t i t i o n e r  had a consexcutive sentence of  Seven Years 
t o  ke served p r i o r  t o  t h i s  present  case,  however t h a t  case has been overturned by the  
Idaho Supreme Court. Pursuant t o  t h e  c o n s t i t u t i o n a l  v io la t ions  i n  t h a t  case and t h e  
same ac t ions  k i n g  re levan t  t h e  p e t i t i o n e r  r e f e r ' s  t o  t h a t  case as reference  fo r  t h e  
b a s i s  of h i s  a l l e g a t i o n s  t h a t  he w a s  being held i n  j a i l  i n  v io la t ions  of  h i s  S t a t e  and 
Federal Const i tu t ional  protec t ions  and that t h a t  w a s  the  underlying reason f o r  h i s  
o r i g i n a l  arrest and confinement. 
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S T A T m m  OF TEE FACTS 
The Petitioner asserts that his rights were effected and violeted during the course 
of his pre-trial detention, trial, end sentence. through an excessive deprivational con- 
finement, which intent was to intentionally deny access to the courts, and access to any 
remedy which would facilitate any guarantee that the petitioner's rights were protected 
and that he would receive a fair trial. The denial mentioned above prohibited the filing 
of pro-se motions, obtaining witnesses, challenging the constitutionali.ty of the charges 
against him, and submission of jury instructions of a lesser included offense. 
The petitioner was also denied the right to participate in his defense pursuant to 
the Idaho State Constitution, Article One Section 13, " ... appear and defend in person 
and with counsel." 
These deprivations also as a whole effected his ability to assure that his counsel 
which changed a number of times due to inneffectivness and conflict, was doing their 
job, and protection the petitioners rights. Counsel refused to submit the motions men- 
tioned above, along with refusing to perform other necessary trial procedure that would 
be standard exercise for "any" competent attorney. Like challenging the evidence and 
obtaining the witnesses who actually saw the phone come off the wall, and those who were 
witnesses to the denial of access to the court, denial of legal manuals, and the denail 
of basic access to the court to challenge these deprivations. These actions were also 
taken by the staff through accusations, and harassment, threats and coercion. The Twin 
Falls County Jail and Public Defenders Office routinely engaged in conspiracies to force 
the prisoners to plead guilty, placing them in solitary confinement for filing any motions 
on their own, and beating those who resisted. 
The petitioner presents with his petition, numerous affidavits, submitted by other 
defendants and prisoners who were subjected to this actions, suffered from them and were 
also harmed by their implementation. 
While conditions of confinement are usually not cognizable in a petition for post 
conviction relief, when those conditions are ment to force confictions, deny proper re- 
medy in the courts of law, and intentionally neglect basic representation, coupled by 
conspiracies with the jail to help facilitate these deprivations, they are most profoundly 
applicable in post conviction and any other appeal presentable to the higher courts who's 
essential function is to oversee judicial action for the means to assure equal protection 
of those laws, and the implementation of those laws necessary to guarantee lawful and 
fair prosecution within the boundaries of the Constitutions of State and Federal Laws. 
The Petitioner submits his issues in the following: 
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Was the Petitioner subjected to an intentiomlly oppressive pre-trial incarcer- 
ation? Was that ecessive restraint meant to compel the ptitioner to waive any of his 
rights ~aranteed in criminal actions? andlor Restrain those rights guaranteed pursu- 
ant to both State and Federal Constitutioml Laws? And finally, Do these violations 
create cognizable claims for redress in a Post-Conviction Relief? 
ISSUE Two 
Is the statute the petitioner convicted under Unconstitutional? Should the pet- 
itioner have been charged with a lesser offense more cognicent to the gravity of the 
crime? 
Did the District Court lack jurisdiction to put the petitioner on trial, and 
sentence him, and charge him with a felony? Should the case have been tried as a mis- 
demeanor or referred to civil action for the recovery of damages? 
Did the Trial Court error in not taking into consideration the mental health of 
the petitioner when sentencing? 
Ism FIVE: 
Was the Petitioner provided with inefective assistance of counsel? 
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Wzs the Petitioner subjected to an intentionally oppressive pre-trial incarcera- 
tion? Was that excessive restraint mexnt to compel the petitioner to waive his rights 
guaranteed in criminal actions, and/or restrain those rights guaranteed pursuant to 
b o t h  State of Idaho and Federal Constit~ztional Laws? And finally, Do these violations 
create cognizable claims for redress in a Petition For Post-Conviction Relief? 
The Petitioner claims that he, and others similarly situated, (whom will be pre- 
sented as witnesses in this petition), while being held in pre-trial detention in the 
Twin Falls County Jail, and represented by counsel appointed from the Twin Falls Public 
Defenders Office, and/or Conflict Counsel, by the Fifth Judicial District Court, were 
subjected to the following deprivations: 
Petitioner's appointed counsel's informed him on numerous visits at the jail and 
at the court hearings, that he could not go to trial! Could not obtain witnesses! That 
Motions to suppress, Dismiss, or Object relating to his case or pre-trial detention 
would not be filed, and that he was prohibited or forbidden to file anything himself. 
Petitioner's insistence to the various lawyers and paralegals that came t o  see him 
concerning his assertions of rights went unheeded. Petitioner's verbal objections in 
open court, on record, or written, were ineffectual. 
Petitioner filed pro-se motions to fire counsel and to suppress evidence himself. 
These motions were denied at the onset, however, they are a matter of record as well 
as verbal demands placed on him by the court to stop filing and that his complaints or 
motions would not be honored. 
Counsel insisted petitioner plead guilty, stop complaining about his rights and 
stop asserting them. Counsel insisted that however he was treated or whatever he was 
denied as a pre-trail detainee had no bearing on his guarantee's in any criminal action 
trial, or sentencing. Conflict counsel when appointed, a number of times, refused to 
address these same issues. They inadequately prepared for trial, completely disregarded 
petitioner's requests and eventually petitioner was found guilty of one conviction, the 
original charge of possession. (This same conviction has hence been overturned by the 
Idaho Supreme Court for violations of the petitioners constitutional rights.) 
While awaiting trial, the petitioner was harassed, and threatened by jail staff 
and his own counsel to not ask for a trail or motions to be filed. When the petitioner 
insisted, he was beaten, put into solitary confinement, denied medical care for injuries 
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sustained, and denied any access to any legal books, civil rights complaint packets 
to address the deniai of access to the court, denied legnl papers concerning his case 
and no clear or available avenue to redress these actions was provided for the remedy 
of these actions and other actions that hindered the petitioners right to participate 
in his case and in his defense. 
Even though the jail had a written policy at the jail claiming to address any 
complaints any prisoner had or any legal need. The fact wds just the opposite. All 
manner of deprivation was ensued by the jail and public defenders office and prosecutors 
office to make sure no prisoner gained meaningful access to the courts. 
The jail staff refused to address these deprivations and so did the court. The 
petitioner was informed by the Jail Administration, Susan Stringer, Sgty, Byers, and 
other jail staff that be could not access any legal books, legal information, or any 
court rules, statutes, or other matter that explained the law or ethics of the jeil. 
Jail Administration continued to deny the petitioner any avenue of recourse 
concerning his complaints of pre-trial detention, harassment, retaliation, oppression 
or denial of access to the court to redress these above mentioned allegations. Instead 
more retaliation was ensued by the staff. 
Petitioner was denied visitors on a number of occasions. Xoney put on his books 
for commissary and immediate needs was taken by the jail, or unaccounted for. 
Petitioners phone calls were often blocked, interrupted, cut off, costing him and 
his family money to reconnect, the phone was also disconnected from his lawyers phone 
so that he was unable to communicate wLth them. 
On one occasion when be was cut off he slammed the phone down and it came off the 
wall. This accident resulted in felony charges being filed against the petitioner for 
Injury to Jail. This was a felony, even though the phone was owned and maintained by 
a private phone company, PCS Services. 
The petitioner was prohibited from filing eny Motions, Objections, Requests or 
Complaints with the court. The motions would come back from the court clerk with an 
order from the judge that no pro-se filings from the petitioner was to be accepted. 
The prosecutor when the petitioner refused to plead guilty than filed the Per- 
sistent violator charge against the petitioner in retaliation. This extra charge is 
very excessive considering the minimum damage made to the phone and the light criminal 
record of the petitioner. 
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The petitioner respectfully points out that he retains all state and federal 
constitutional protections and rights while awaiting trial. Furthermore, pursuant to 
Idaho Code, Section 19-108: 
"No person can be compelled in a criminal. action to be a witness against 
himself, nor can a person charged with a public offense be subjected, before 
conviction, to any more restraint than is necessary for his detention to 
answer the charge. " 
Also, a legal conviction is necessary prior to punishment. Pursuant to Idaho 
Codc, Se 19-101 : 
"No person can be punished for a public offense except upon a legal conviction 
in a court having jurisdiction thereof." 
The petitioner argues th2t he is entitled to certain inalienable rights pursuant 
to the Constitution of the United States, and the Constitution of the State of Idaho. 
And he points out that pursuant to Idaho Code, Section 19-106, he is entitled to these 
rights as a pre-trial detainee. 
The petitioner respectfully points out that pursuant to the Idaho State Consti- 
tuion, Article One, Sections, 13, 6, 15, 9, 1, 8, 7, 18, and 17; And the United States 
Constitution, Bill of Rights, U.S.C.A. Amend. I, U.S.C.A. Amend. IVY U.S.C.A. Amend. V, 
U.S.C.A. Amend. VI, U.S.C.A. Amend. VIII, U.S.C.A. Amend. IX, U.S.C.A. Amend. XIV, and 
those Idaho Statutes so named above; Make it very clear: 
A pre-trail; detainee is not to be harassed, threatened, coerced, beaten, seg- 
regated, deprived of medical care or adequnte medical care, deprived of food, deprived 
of money or access to necessary funds that belong to him, deprived of access to the 
court, deprived of accesses to process the grieavences of "Any" of the above complaints, 
deprived of access to the court to file actions or motions in his own case, deprived 
of the right to object to the actions of his incompetent attorney's or even the right 
to object to the threats if he did not plead guilty. 
The petitioner has provided this court. attached to this petition, an Affidavit 
In Support , a Statement of Facts concer this issue, as well as numerous affidavits 
from other prisoners similarly situated and subjected to the same actions, and witness 
to the actions taken against him. 
There is a plethora of evidence, objections, allegations, and complaints 'on re- 
cord', with this court, with the Idaho Bar Council, with the Twin Falls County Commis- 
sioners Office, with the Twin Falls County jail Administrators and Sheriff's Office. 
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With the Twin Falls County Public Defenders Office, with the iittorney Generals Office, 
and mentioned in his appeal, briefs with the Idaho Supreme Court. 
This evidence asserted above need not be assimilated into the petitioners facts 
and allegations in order to affirm his claims, there are enough personal deprivations 
attuned to his own case to warrant relief, and this court itsel-f was notified of these 
deprivations in open court where the petitioner objected to them. 
The petitioner argues that those laws and rights established to protect him as 
a pre-trail detainee are directly tied to him as a defendant and to the legality of his 
conviction, irregardless of any process meant to address "conditions of confinement" 
And the effect these deprivations have on him as a person awaiting trial, Sentencing 
and/or aquitzl or legal process are justly considered on appeal or in a post conviction 
proceeding. 
Guarantee's meant to protect a petitioner (defendant) in a criminal action are 
specifically applicable to how he is accused, tried, and punished: 
See: Idaho Code, Section 19-103; "The proceedings by which a party chzrged 
with a public offense is accused and brought to tr and punishment is known 
as a "criminal action." 
See: Idaho State Constitution, Article One, Section 13: 
"In all "criminal prosecutions." the party accused shall have the right to a 
speedy and public trial; to have the process of the court to compel the at- 
tendance of witnesses in his behalf, and to appear and defend in person and 
with counsel. 
No person shall be twice put in jeopardy for the same offense; nor be compelled 
in any criminal case to be a witness against himself; nor be deprived of life, 
liberty or property without due process of law." 
The Petitioner respectfully points out that there are further rights which a 
defendant and/or pre-trial detainee enjoy's that protect him from excessive govern- 
ment action and oppression while he is being held for tr .L and sentencing that directly 
effect his conviction and legality of the processes, if in fact these actions were in 
part taken against him to coerce his plea, deny him access to the court, inflict any 
injury or unusual punishment on him, or use any excessive government deprivation against 
any defendant to deprive him of his inalienable rights. 
(See: Idaho State Constitution, Article I, Section I: 
"All men are by nature free and equal, and have certain'inalienable' rights, 
among which are enjoying and defending life, liberty; acquiring, possessing 
and protecting property; pursuing happiness and securing safety.") 
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!%P 31 :;o: l!*.t:i~l~ One, S~ction VI. : 
"Excessive bail shall not be required, nor excess fines imposed, nor cruel 
and unusual punishent inflicted." 
See Also: krticle One, Section IX: 
"Every person m y  freely spc;ak, write and publish on all subjects, beinq respon- 
sible for the abuse of that likrty." 
See Also: Article One, Section XVIII: 
"Courts of justice shall be open to every person, and a speedy remedy afforded 
for every injury of person, proprty or character, and right and justice shall 
be administered without sale, denial, delay, or prejudice." 
The rights enmerated above specifically protect a defendant who is accused of a 
crime, held for trial in confinement, and subjected to government action as a pre-trial 
detainee. 
The petitioner argues that although allegations challenqing the conditions of con- 
finement must k brought by petition for habeas corpus, (See: Row v. State, 135 Idaho 
573, 21 P.3d 895 (2001), issues that directly effected his trial, conviction, and his 
sentence are properly brought in a post conviction proceeding because they directly do 
effect the legality of the conviction and sentence. 
There is a fundamental Right of access to courts. &n inmate has no standing to 
assert an "access to courts" claim unless he first demonstrates a relevant "actual injury? 
See: Lewis v. Casey, 51 8 US 343, 351 -53 (1996). Actual injury has been defined as a 
"specific instance" in which the inmate "was actually denied access to the court." 
See: Vandelft v. Moses, 31 F.3d 794, 797 (9th Cir. 1994). To show an actual injury, 
petitioner was required to "demonstrate that he had a nonfrivolous legal claim that 
had been frustrated or was being impeded." (Casey, 518 US 343, 353. If no actual injury 
is established, the court's inquiry ends. 31 F.3d at 797. 
The defendant must establish that the alleged shortcomings in the jail legal proz 
gram prevented his efforts to pursue a claim. (Casey, 518 US at 351-53) As explained in 
Casey, access to courts is the touchstone "Prison law libraries and legal assistance 
programs are not ends in themselves, but only the means for ensuring "a reasonably ade- 
quate opportunity to present claimed violations of fundamental constitutional rights to 
the courts." Id. (quoting Ronds, 430 US 817 at 825 (1977). Implicit in Casey is that 
frustrating attempts to provide legal analysis, rather than the basic facts, are not rel- 
evant to an access to courts claim. Id. at 352. 
However, denying access altogether and refusing appoint non-conflict counsel that 
will protect the clients rights, than using that inadequacy to take advantage of the 
case by the state is improper representation. Filings by the petitioner were ignorred. 
not filed by the clerk, and petitioner was left to object in court on record. 
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The ptitioner argues that denying him access to "any" legal books or information 
concerning the constitutioml rights he had available, and refusing to answer any of 
request's he had prtaining to his trial and processes of the court, rules of the court, 
and ethics governing his counsels behavior is a cognizable claim. 
Petitioner tried to do the things that his various attorney's refused to do. Such 
as investigate the elements of the crime, like determining that the phone was the proprty 
of a private company, and also maintained by them. And presenting the facts that it was 
not an act done with intentional disregard. 
The ptitioner wanted to challenge the constitutionallity of the statute for king 
to broad and file arvents with the court to have the case remanded to the magistsate 
level. 
But mostimportant in this issue is the total disregard for the petitioners rights 
as a pre-trial detainee. Placing him in segregation right after he withdrew his plea, 
and refusing "co provide him with any legal access when he requested that his attorney's 
be fired. Eeating him in segregation and refusing to provide medical care for his injuries 
and taunting him, telling him that he could get transferred and receive care and food if 
he pleaded guilty and got sentenced and stop causing such a problem by wanting to fight 
his charges, iregardless of his claims of being innocent, 
There can be no doubt that the petitioner is entitled to fight his case if he wants 
to, and retaliating against him for doing so is unconstitutional. refusing to provide 
him with the necessary tools to present a defense is denial of access to the courts. 
This denial of access to the courts is a violation of the most fundemental right the 
petitioner maintains while awaiting trial. The statutes and argument referred to above 
establishes that he is not to be accousted or retaliated against, or denied anything that 
is his right to maintain while awaiting trial, and he is not to be punished for exercising 
those rights as was done, and as is policy to do at the Twin Falls County Jail. 
On the wall of each cellblock at the jail is a notice that clearly states that: 
"No one is to write any writs, or act as a jailhouse lawyer, or do any legal work" 
This rule, prohibiting prisoners from accessing their most fundamental right to access to 
the courts reaches the foundation of every constitutional challenge to convictions in 
courts of law. No one has the right to prohibit pre-trial detainee's from fighting for 
their freedom, fighting for their right to address the government, or speak for themselves 
or assert their rights or their objections to abuse while awaiting trial. 
BRIEF IN SUPPORT - 10 
Is the statute the ptitioner was convicted under Unconstitutional? Should there 
have been a constitutional challenge to it at trial? Zmd should the petitioner have ken 
charged with a lesser offense more coqnicent to the gravity of the crime? 
The petitioner asserts yes! 
The petitioner argues that the statute is to broad. If a man pukes o the floor, he 
could technically be charged with a felony. i f  he wears paint off the table sitting in 
the same spot for an extened period of time. If he tears his jump suit, wears out his 
underwear, soils his sheets due to sickness, or unwitingly does any mark on any wall in 
complete ignorance of the scuff mark he ma&, he could be charged with a felony. 
The petitioner asserts that their must be some recognition of common sense that is 
applied to a statute when it is put into use by the state. The state cannot be trusted 
to decide who gets chargeed and who does not. This is enequal protection of law as well 
as unbrideled government action. 
As a general rule, if a person is convicted under the provisions of an unconstitu- 
tional statute, Post Conviction Petition will be available. The Oregon Supreme Court, in 
the case of Barber vs. Gladden, 210 Ore. 46, 309 P2d 192 (Ore. 1957), Justice Rossman, 
stated the general rule as: 
The constitutionality of a statute under which a person has been 
convicted upon a plea of guilty may be tested by habeas corpus. 
309 P2d at 194 
See also Application of Martin, 504 P2d 14 (Nevada 1972); California vs. Mutch, 93 Cal 
Rptr 721, 482 P2d 633 (Cal 1971); and Journigan vs. Duffy, 552 F2d 283, 289 (9th Cir 1977) 
Generally, if the prisoner was convicted under an unconstitutional statute not suject 
to the Teague Rule, he may attack the constitutionality of the statute by way of a Peti- 
tion for Post Conviction Relief. 
The inconsistency by which this statute is applied by the jails, prisons, and courts 
is evidence of it's constitutional flaw. Although the petitioner has other challenges to 
the crime charged, this challenge in particular has merit on it's accord and is presented 
as stated above. That it is to broad and circumspect on what is and is not considered a 
damage, a wear, an accident, property, and in what manner applied by law. 
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Did the District Court lack jwisdiction to put the ptitioner on trial, sentence 
him, and charge him with a felony. Should the case have ken tried as a rnisdemeamr-or 
referred to civil action for the recovery of ges? 
The Petitioner asserts Yes! 
The ptitioner first points out that he challenges the ownership of the proprty he 
i s  convicted of ging. We argues that it is owed and maintained by a private cornpay, 
which would mke it private property not jail property. He should therefore have been 
charged with a misdemeanor. 
See: Idaho Code 18-7001 . 
" ( 1 ) Except as otherwise provided in subsection ( 2 ) of this section, every 
person who maliciously injures or destroys any real or personal property not 
his own, or jointly owned property without permission of the joint owner, or 
any property belonging to the community of the person's marrige, in cases otherwise 
than such as are specified in this code, is guilty of a misdemeanor and shall be pun- 
ishable by imprisonment in the county jail for up to one (1) year or a fine of not more 
than one thousand dollars ($1,000), or both. 
(2) A person is guilty of a felony, and shall be punishable by imprisonment 
in the state prison for not less than one (1) year nor more than five (5) 
years, and may be fined not more than one thousand dollars ($1,000), or by 
both such fine and imprisonment, if: 
(a) The damages caused by a violation of this section exceed one thousand 
dollars ($1,000) in value 
The petitioner points out that a challenge to this type of conviction under the 
argument that it is unequal protection of law will not lay. Classification not reasonably 
retated to the gravity of injury to the property injured has been denied pursuant to: 
State v. Ash, 94 Idaho 542, 493 P2d 701 (1 972) 
However, Post Conviction is available to cure fundamental errors occurring at the 
trial which affect either the jurisdiction of the court or the validity of the judgment, 
even though these errors could have been raised on appeal. 
(See: Maxfiel v. State, 108 Idaho 493, 700 P.2d 115 (Ct.App.1985) 
The petitioner can raise the issues mentioned above for the first time outside the 
trial record where counsel failed to. Matters outside the record cannot be considered on 
appeal but must be raised by application under post conviction proceedings. 
(See: State v. Congdon, 99 Idaho 377, 579 P2d 773 (1974). 
'The Petitioner argues Post Conviction is available for any person who has been eon- 
victed of, or sentenced for, a crime and who claims: 
( I )  That the conviction or the sentence was in violation of the Constitution of the 
United States or the constitution or laws of this state; 
(2) Tha-k the court was without jurisdiction to impse sentence; 
(3) That "ce sentence exceeds the maximum authorized by law 
(7) That the conviction or sentence is otherwise subject to collateral attack upon 
any ground of alleged error heretofore available under common law, statutory or 
other writ, motion, .... . 
The petitioner argues that there is substantial evidence that he should have been 
charged and tried through the magistrate court, and that there is a genuine issue of his 
claim that the crime was a misdemeanor. Which would relieve the court of jurisdiction, 
and remand the case below to process. 
The damage done by the petitioner was far below the $1,000. necessary to sustain 
a conviction for a felony and thereby render his conviction illegal pursuant to post con- 
viction standards. 
The petitioner argues that he has a right to challenge the validity of the conviction 
where he has proven that the crime was committed against a private entity and as such he 
is not guilty of damaging the jails property if proven correct. 
Additionally, even though not mentioned in the statute, this post conviction proce- 
dure provides a jurisdictional vehicle to vacate convictions obtained in violation of 
Federal statutory law and Treaties of the United States. It is clear that the State courts 
have a concurrent duty to enforce federal law and vindicate Federal Constitutional issues. 
(See: Howlett by Howlett vs. Rose, 496 US 356, 367, 110 S.Ct. 2430, 2438, 110 LFd 
332 (1990). 
The petitioner has made a Federal as well as a state claim of violations of his 
constitutional rights in regards to both jurisdiction and legality. These claims warrant 
relief if true and the affidavit supports that they are. 
BRIEF IN SUPFORT - 1 3 
Did the Trial court error in not taking into consideration the mental health of 
the pstitioner when sentencing. 
The Petitioner asserts Yes! 
The Petitioner pints out that he suffers from By-Polar disorder. And that these 
factors in relation to the harassment he was inflicted with, the segregation, threats 
and katings, and also the misrepresentaion by his counselor's prejudiced the petitionor 
in that he was not evaluated, nor given treatment, nor was his condition regarded by 
the court during the course of his trail and sentencing. 
The petition argues that in light of his condition, the actions of the jail staff 
was cruel and unusual punishment. Their constant harassment and frustration of the right 
to access to anything that would help the petitioner understand the processes against 
him, such as court rules, or statutes governing the charges against him only created an 
even more prejudicial action taken against his rights. 
The petitioner points out that pursuant to Idaho Code, Section 19-2523 (1): 
Evidence of mental condition shall be received, if offesred at the time of sentencing of 
any person convicted of a crime. In determinig the sentence to be imposed in addition to 
other criteria provided by the law, if the defendant's mental condition is a significant 
factor, the court shall consider such factors. ... (See:(a)(b)(c)(d)(e)(f). 
The court shall authorize treatment. See: (a) (c). 
See Also: 19-2524(1) May order Substance abuse treatment. 
The petitioner was never examined, nor was any consideration given him in regards 
to the actions of the jail staff contributing to his actions. There was enough evidence 
to sugest that consideration should have been given to his mental state and the cause 
and effect of the illegal actions of the jail. 
The court was directly instrumental in not listening to the complaints of the pre- 
trial detainee charging that he was being mistreated, harassed, threatened, beaten, and 
segregated without due processes. 
The greatest injury to the petitioner is the fact that when he was being harassed 
for withdrawing his plea and refusing to plead guilty, the Jail staff, being aware of 
his mental condition, continued to oppress the petitioner until he acted out in complete 
frustration, and when his frustration led to the damage of the phone they than used it 
to file more charges against the petitioner. Which we argue was their intent all along. 
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Was the Petitioner provided with Ineffective Assistance of Counsel? 
The Petitioner asserts Yes! 
The petitioner asserts that although he had different attorney's that 
were appointed at different times for different cases and reasons, they all 
contributed to the errors surounding the case. The trial attorney specific- 
ally. However this does not relieve the previous attorney's of culp bility 
when their joint errors effected the outcome of the trial and sentence. And 
in particularly the charge. 
1.) Petitioner's counsel failed to investigate the facts of the case and 
potential defenses, such as the owner of the phone, the cost, and damage. 
2.) Counsel failed to prepare for trial and previous hearings, neglecting 
to confer with the petitioner before the hearings and before the trial; 
3.) Counsel failed to call relevant witnesses to the crime charged, such 
as other prisoners, and the repair of the phone records. 
4.) Counsel failed to file Motions to suppress evidence of damage that the 
petitioner was not responsible for such as the fact that the phone was 
already partly loose from the wall and that the wires had been pulled out 
by previous prisoners using it for a cigerette lighter and stash spot. 
5 . )  Counsel failed to file a request to remand the case to magistrate court 
Or reduce the charge to a misdemeanor. 
6.) Counsel failed to object to the testimony of staff that were 
prejudicial to the petitioner and had reason to lie, and had been involved 
with the pre-trial deprivation and harassment of the petitioner. 
7.) Counsel failed to ask for specific jury instructions to nullify the 
statute as to broad and unconstitutional, and requested an inadequate jury 
instruction in regards to a lesser included offense of a misdemeanor of 
destruction of private property under $1,000. 
8.) Counsel failed to raise any issue of appeal except for abuse of descr- 
etion in sentencing of excessive sentence. All other issues notted above 
and in this petition were disregarded and absent the appeal. 
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The Petitioner asserts that the evidence that may have been discovered 
is the following: 
That the phone was already damaged. 
That the phone was privately owned. 
That petitioner had a mental condition. 
That harassment by staff contributed to the petitioners actions. 
That denial of access to the courts prevented the evidence above from 
beinq presented. 
That affidavits from other prisoners present would have prevented the 
charges from beinq substantiated. 
The petitioner presents with this petition affidavits from other pris- 
oners attesting to the condition of the phone prior to petitioner's actions. 
Also affidavits to the conditions at the jail preventing access to the court 
and access to legal information. 
These affidavits also attest to the actions of the various attorney's 
and how individuals are prevented from contesting their cases and beinq all- 
together trial, filing motions, objecting to the denial of 
the access to court and denied any remedy to alter the conditions that do 
directly effect their convictions and sentences. 
The petitioner asaserts that motions he filed himself regarding the 
claims above were refused by the clerk, sent back unfiled, and the jail 
staff refused to notorize them, copy them, and present them to the court. 
The petitioner was yelled at by the court and prevented from presenting 
theses issue pro-se, prevented from representing himself, told by counsel 
that he would not be given access to any legal information or court rules 
if he did represent self. 
Counsel deceived the petitioner. lied to him about what he was going 
to file in court, and lied to him about how he was going to defend him. 
Counsel failed to present any of the issues the defendant wanted at the 
trail and at post trail hearings. 
The petitioner now presents his argument: 
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The Petitioner points out that in Pratt v. State, 134 Idaho 581, 6 P. 
3d 831 (2000), the Idaho Supreme Court stated that, 
The benchmark for judging a claim of ineffective assistance of counsel 
is "whether counsel's conduct so undermined the proper functioning of 
the adversarial process that the trial cannot be relied on as having 
produced a just result." State v. Mathews, 133 Idaho 300, 306. 986 P.2d 
323, 329 (1999), cet. denied, 145 L,Ed. 2d 1095, 120 S.Ct. 1190, 2000 
WL 198035 (2000)(yuoting Strickland v. Washington, 466 US 668, 80 L.Ed. 
2d 674, 104 S.Ct. 2052 (1984). The test for evaluating whether a crim- 
inal defendant has received the effective assistance of counsel is two- 
pronged and requires the petitioner to establish: ( 1 )  counsel's conduct 
was deficient because it fell outside the wide range of professional 
norms; and (2) the petitioner was prejudiced as a result of that defi- 
cient conduct. nl Ray v. State, 133 Idaho 96, 101, 982 P.2d 931, 936 
(1999)(citing Strickland, 466 U.S. at 687). In assessing the reasonabl- 
eness of attorney performance, counsel is "presumed to have rendered 
adequate assistance and made all significant decisions in the exercise 
of reasonable professional judgment." 986 P.2d at 329-30 (citing Stric- 
kland, 466 U.S. at 690). In addition, strategic and tactical decisions 
will not be second guessed or serve as a basis for post-conviction rel- 
ief under a claim of ineffective assistance of counsel unless the deci- 
sion is shown to have resulted from inadequate preparation, ignorance 
of the relevant law or other shortcomings capable of objective review. 
Giles v. State, 125 Idaho 921, 924, 877 P.2d 365, 368 (1994), cert-de- 
nied. 513 U.S. 1 1  30, 130 L.Ed. 2d 886, 115 S.Ct. 942 (1995). 
Id. at 584, 6 P.3d at 834. 
The Petitioner points out that the most commonly alleged issue on 
a Petition for Post-Conviction Relief is ineffective assistance of co- 
unsel. This consists of four distinct areas: ineffective assistance of 
Trial counsel, ineffective assistance of Appellate counsel, ineffective 
assistance of Post -Conviction Counsel, and ineffective assistance of 
counsel on Review. 
The first two are relevant in this petition. The various appointed 
counsels in the petitioner's case were completely disassociated with 
petitioner's case so long as he insisted on a trail, and at the point 
that he demanded trial, they became unable to defend the petitioner on 
their own accord, refusing to defend him, forcing petitioner to fire 
them one after the other. The counsel he ended up with for the present 
conviction did little to represent the petitioner, and nothing on the 
appeal that was even remotely effective or conducive to relief. 
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U p n  a Petition for Post-Conviction Relief, the wtitioner has the burden of esta- 
blishing the deficient conduct of defense counsel. Once deficient conduct is established 
then the ptitioner must establish, by a preponderance of the evidence, that he suffered 
prejudice . 
The Idaho Court of Appals in the case of Reeves vs. Idaho, 105 Idaho 844, 673 P.2d 
444 (Id App 7 9 8 3 ) ,  Judge Burnett, stated: 
A post conviction applicant is required to show counsel's ineffectiveness 
and then to establish, by a preponderance of the evidence, that he was 
prejudiced by such ineffectiveness. See: e.g., State vs. McKenny, 101 Idaho 
149, 609 P2d 1140 (1980); State vs. Moore, 100 Idaho 492, 600 P2d 1148 (1979). 
105 Idaho at 846, 673 P2d at 446 
As a general rule the Idaho Courts hold that a Fourth mendment issue cannot be rai- 
sed on Post Conviction Relief but is appropriately a direct appeal issue. See: Maxfield 
vs, Idaho, 108 Idaho 493, 500, 700 P2d 115, 122 (Id App. 1985). However,the Petitioner 
alleges ineffective assistance of trial counsel for failing to raise the Forth Amendment 
issue or Appellate Counsel for failing to appeal the issue. See: Kimmelman vs. Morris, 
477 U.S. 365, 106 S.Ct. 2524, 91 LEd2d 305 (1986). 
The Petitioner raises both State and Federal Constitutional issues in his petition. 
And substantially brings forth evidence that he was denied effective assistance hth at 
trial and on appeal. It is obvious his appeal was ineffective where counsel only raised 
one issue and barely argued that. 
The Idaho Court of Appeals established the riqht for effective assistance on appeal 
in the case of Hernandez vs. Idaho, 127 Idaho 690, 905 P2d 91 (Id. App 1995), affirmed 
on review, 127 Idaho 685, 905 P2d at 86, Judge Perry, inched forward and made the plain 
statement that by statute a prisoner has a riqht to effective assistance of counsel. 
Judge Perry stated: 
"We agree that these statutes (19-852 (b)(2)(3) and 19-853 (b)) confer 
a riqht to the effective assistance of counsel in any appellate proceedings ... 
We conclude that by statute, the Idaho legislature has granted to defendants 
the riqht to effective assistance of counsel in any appellate proceeding, 
including the filing of a petition for review of a Court of Appeals. decision. 
127 Idaho at 692, 905 R2d at 93 
The petitioner asserts that he requested numerous issues to be raised on his appeal 
and further issues at his trial that counsel refused and neglected to perform. These 
failures of counsel resulted in prejudice as mentioned above in the affidavits. And the 
facts concure. The petitioner was denied effective assistance. 
The Petitioner points out that he was given the maximum sentence for the crime 
charged, and given another consecutive sentence above that of one year. Regarding the 
nature of the charge and the lack of any substantial criminal record, he alleges it 
was in retaliation for him requesting a trial and refusing to plead guilty. 
The fact that none of the issues presented in this =tition were raised at trial in 
any meaningful presenbtion, he was prejudiced without them, 
The petitioner is unschooled in the law, unable to prepare any legal attacks on his 
own. He is therefore left with establishing his claims in a post conviction appeal of 
his conviction and sentence. He raises his issues in ernest, Aware that he requires 
the appintmnt of counsel to present his arwent productively. 
The petitioner presents the court with wtitions for appintment of counsel for 
this petition and requests that counsel k alspointed outside the general pol from 
the public defenders office where most of these errors occurred. 
The petitioner prays that this honorable court will vacate the judgment, and set 
the case for proceedings in the magistrate court. 
In the alternative, he requests that he be given time served and released. 
Submitted this 7 'a day of March, 2008 
Petitioner 
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Case No. 
AFFIDAVIT OF 
TF -v$' I-\; / 1 
S'I /\'I t i  01; 1T)liEIO 1 
SS 
County of 
-L~, iV_(J Cd- I , after fii-st being drtly sworn ripon his/hel. oath, deposes 
/- 
cllld SdY5 dS "I'O~~OWS: V ~ ~ L  I,/< \ f- <*(, ,/ 9 
- 
Further your affiant sayzth naught. 
L)/iTil) This 1 day of' J C ;  i - ,  , 2 0 3  
SUBSCRIBED AND SWORN 'To be 
' Notaiy Public foi- Idaho 
Commission expires: 
-------- 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
- - - - p- 
OF TEE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
JOSEPH 5. BAXTER 
- - - - --- > 
1 Case No. _- 
I'l~iii~tiff;Petitioner, j 
vs 1 ,IFFIDAVIT OF 
STATE OF IDAHO DONNIE BRINK 
- - -- -- - 
DefendantiRespondent. 
DONNIE BRINK , after first being duly sworn upon his/her oath, deposes 
,~iid says as follows: Between the time of May 29th, 2005, and May 29th. 2007 I 
-- 
was a pre-trial detainee being held in the Twin Falls County Jail. While in 
the jail awaiting trial and than sentencing, I was subjected to extreme restraint 
of my Constitutional protections. And in specifically, my right to Access To The 
- - - - - - 
Court. Eventually all law books were removed from the jail, all legal manuals and 
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NO one was allowed to ha&kany legal books in their posseaon, and no legal packets 
for the processing of civil rights complaints, or habeas corpus to address the clear 
violations of conditions of conEinement issues were allowed. Pertaining to just the 
right to "Appear and defend in person and with counsel" issues are the topic of this 
affidavit. There was and still is a bulliten board on the wall of every cell block, 
and on this board it is printed thnt no one is allowed to do any legal work for them- 
selves. No one is allowed to "Write Writt's" or be a "Jailhouse Lawyer", and no one 
was permitted to have access to any means to address these issues. All complaints to 
the Jail Administration about these issues went unresolved. 
Every prisoner was prohibitted from filing his own motions, objections and all 
attempts to file were sent back by the clerk, or brought back by the public defenders 
ofrice. Attempts to fire counsel were hampered. Attempts to speak to conditions oE 
confinement lawyers who were suppose to solve these problems was inefective. 
Objections in pen court went unheard by the various judges, no action was taken. 
No access was allowed iregardless of the complaints filed. People who insisted on 
doing legal work anyway were subjected to punishment. We were thrown in the hole for 
doing any legal work, for helping others ask for access to legal packets or books, 
and we were subjected to harassment, poor food, denied medical care, denied visits, 
denied commissary, our money was taken, our phone calls were cut offe 
In 100 Block the phone was always disconnecting out calls. the wires were loose, 
the phone mount was loose, and it was not repaired very often. We would be denied any 
access to outside air for weeks at a time, and all manner of action was taken against 
us if we complained about our lawyers and asked to be afforded a trial. 
The staff would often tell us if we wanted out of the jail all we needed to do 
was plead guilty and they would transferre us to the prison where treatment was better. 
Our Lawyers would not fight for us. Always demanding that we plead guilty, and never 
doing any investigations, interviewing witnesses, doing research on our eases, or any 
action at all. No Motions were filed on important matters, no objections were raised 
in most cases. No preparation for trial was done. And if you demanded a trail, once 
conficted on any charge guilty or not, we would be given harsh sentences just for 
demanding our rights. We were retaliated against for wanting our rights recognized. 
Because we wanted a trail, which is our right, and because we asked for our lawyers 
to do their job we were treated poorly, and we were intentionally denied our right 
to access the court. Considering that our lawyers were unwilling to fight for us, it 
was very important that we assert our rights ourselves as is the law under the first 
Amendment, and the Constitution of Idaho. 
AFFIDAVIT OF DONNIE BRINK -2 
1 w i t n e s s e s  t h e  j a i l  s t a f f  b e a t  J o e  Bax te r ,  deny him medica l  t r e a t m e n t  f o t  t h e  
i n j u r i e s  on more t h a n  one o c c n s s i o n ,  1 a l s o  know t h a t  he  was t o l d  a long  w i t h  o t h e r s  
t h a t  r'3' we-ple-;I&ZT % - t i m T w T W F u T a -  L-C %-eT t trr CSB . And- I am w f T n ~ x s  tcr - t i M a c  t t h a t  
w e  WCJG o c t e n ~ i v e n  our  lcgp'L-m&l -- - opened, - -- w i t h  - - t h i n g s  - - - m i s s i n g ,  - -- -- and of t e n  legal 
- 
p a c k e t s  s e n t  t o  u s  from t h e  government f o r  p e r s u i n g  c i v i l  a c t i o n s  was  t aken  from u s ,  
- ..- 
taken from our  mail, and d e n i e d .  
WLEIL I f i u - d i d  J&& d 1-awyer from the c - o u n t y t o  file -g-qoncdAtions of confinement 
c la im,  my t r a i l  was o v e r  and i t  was oi l i t t l e  c l f e c t .  It took 18 months t o  g e t  t o  f i l e  
a  habeas  corpus .  
&&I- m a w  -~-g re ~1 ~r i~ i&--u - -  W e d  t8 pr e v x a u -  bxi~fi&qg~-h-e~aLacti  on 
a g a i n s t  t h e  jail, and we were never  al lowed t o  f i l e  a  p r i s o n e r ' s  c i v i l  r i g h t s  a c t j o n  
- 
a t  a l l .  I s p e n t  a t o t a l  of Nine (9 )  months i n  s o l i t a r y  confinement f o r  dong Legal 
w i t h  t h e  government, and went b e f o r e  t h e  d i s t r i c t  c o u r t  numerous t imes ,  and never  
-- -- -- - -- 
did t h e  judge do a n y t h i n g  about  my complainsr .  E v e n t u a l l y  I was t r a n s f e r r e d ,  and my 
and I was f o r t u n a t e  t o  f i l e  one myself anyway on t ime a f t e r  I g o t  t o  t h e  p r i s o n .  
Twin F a l l s  wants  t h e i r  p r i s o n e r s  t o  p lead  g u i l t y  o r  s u f f e r  i f  t h e y  don t .  We a l l  
c l e a r l y  g o t  t h a t  message.  So t h e  a b o v e e l  a s s e r t  
t h e  b t  t o  s t a t e  t h e  wrong 
t h a t  i s  done t o  myself  and o t h e r s  i n  t h e  Twin F a l l s  County J a i l .  
Further your affiant sayeth naught. 
DA'TEIJ T'liis 2 -  day of ti& pr  , 2 0 0 g  
IRSCIIIBl>D AND SWORN To befoi e me this 
/ '  
i/c.lotary Public for Iclaho 
Commission enpircs: 3 - 49 - /7 
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Iteviscd 10124/05 / - '  
/ ! ; / , lxing first duly sworn on oatli, dcgoscs and says: 
AFFIDAVIT OF FACTS IN SUPPORT OF P O S - ~  CONVICT'ION PETITION - I 
Revised: 10/1 3/05 
Furtlicr yo~tr afiiltnt sayeth not. 
Df 
SliFISCliIl3ED AND SWORN AND Al'FlWll'l.) TO before rrie this j%i day of' 
"/ Notary Public for Idaho 
Iviy Conirnission Expires: - / i 7 
-3 
Casc No. -. 
AFFIDAVIT OF 
after first being duly sworn upon l~~sll icr  o;itli, deposes 
and says as follows: L ~ , , ' ~  j c ;I-. 
- 
ciL7 
i 
Ti-f I 
SiJ l iS(  illl3i 11 AN11 SWOItU I O  belrxe me i h ~ s  L day of / 21 )'I 1 , 2 0 0 y  
--
1 kN9 -L  4,t y /4/ i / -  L C * ?  , - 
1 ' L -  
Notd~y Pr~blic f o ~  Idaho 
Commissioii enpiles: I Q /.? 

Case No. 
- - 
STATE 01; 11lAt-10 
ss 
Cou11ty of- 
- , after first being duly sworn upon I ~ ~ s / l ~ e r  oath, del-toscs 
and says as follows: 
AI'I'IDAVIT OF &% &! 14~7'-5  L, &. -- 136 1 
Revised 1 01'24105 
1:urther your afiiant sityeth naught. 
AFFIDAVIT 01' - 5  - pg. a 
lievised 10124i05 

Case No. 
S 'TAIE OF IDAHO > 
) ss 
County of a l l ,  J 
i 
- 1, \>\r 5 , ->r , , , after f i~s t  k i n g  duly sworn upon hisllie~. oath, deposes 
,-i 
and says as follotvs: / i ,  :-i , , , , , , , , , , , c t i 
, L L \ L ' ' L  i i r  1,. l i t  ( ' 1  
I 
t * 7 
%. 
i A (L,#\,, i r , ;  c c  'S ( (. Y l  L / i , ( I ,  I ) / -  .- i i e  .-
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AFFIDAVIT Of: .!,,+,;kip cL: 5 c fi - --- pa. 
Revised 10124105 
Fnrther your affiant sayeth naught 
J 
L,\rTE13 This 1% <jJ day of ,k/ld, -,,, 2 0 j 5 .  7' - 
1 . 
,/j '" -,,i ,I .- 
& ~ f a ~ - ~  1>~1blic for Ida110 d7, ",'7 
Commission c,xpires: \ - /L ' ,  '3 
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1 s 1 AFFIDAVIT OF 
r?ini Jc 
-- 
., ~ 6 6  Lt sa\.*/ , after f i~s t  be111g duly sworn upon llisiher oCitll, deposes 
- 
w 
,mci says as fc>~iovvs 7 - 5 1  c - 1 .il: -Fc~L,LL 
b urthcr your atfiailt sayetl? naught. 
Signature 
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" 
- 
( ' E X  1.1 IJl( 'A+.pI'E~ OF' 3I.+iII,IN<~ 
1 1 ! l< ftI*l3, < 1 I<  1 I ,  , tll 'lt 011 LIK Iy J'ly 0 1  A,([LLL (JL- 
- 
-- - 20 i1 -y, I 
'I 
[ I I : I I ~ ~ C I  d t~ ~ I C  c~~~~~ C O I  I c ~ t  wjjy 01 $/[; /-14 (iL IZFI~ IDAVI I' V I C ~  pi lson 
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Signature 
Case No. 
-- -  -- -- 
, dfter filst be111g duly stvo111 upon h~slhes o'ltll, deposes 
gddu C; (@ydmo [ -#. \ ,  cU C 4 4 f i 5 i o d  

~ ' i ~ n a t u ~ e  
S! :liS( 'I~ll!l:I) .Wl) SWORN 1.0 b c f b ~ e  mc tll~s 2 day of' 
Signature 
GERTIlTlCATE OF SERVICE 
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- -  
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PG. f! 
Petitioner 
/ 
-7- d"? &>'-~~5 d / &!+'J/ , ) 
1 Case No. 
Petirioner, 1 
1 MOTION AND AFFID,\VIT 
VS. 1 SUPPORT FOR 
) ilI'POINTMENT OF 
_ _ _ _ _ _ _ _ )  ) C O U N ~ E ~ ; ,  
1 ~ Y ~ z : ~ Y v  i idh( ic BLJt ' .c - [ t f f5  
Iiespondent 1 rn ~ C C  
-P-C 
COMES NOW. ) & a  , Petitioner 111 tile above 
entitled ~nattctt and lriovcs this Holiorable Court to grant Petitioner's Motion for Appointltlent of 
Counsel fitr the reasons mole Sillly set forth he~eln nncl In the Affidavit in S~ipport of h?otion for 
Appoinrment of Counsel 
1 .  Petitioner IS cu~lenrly il~cnrcerated ivithin the Ida110 Department of Corrections 
tlniier tlie direct carc, custody alltl collrrol of Wardeli Udpd", 
2 Tile issues to 1)c plese~~rcd in this case ]nay becolne to complex for the Petitio~ler 
to p~operly pursue. Petitlol~er lacks rhe knowledge ant1 skill ncetied to reprcselit him/hcrseIf. 
was ullable to tio ~t l~irn~l~ersclf', 
bl(]?'!Or\! AFf;!QAV!T CTPPQRT F;Ol?, i\,P!'/3J$j?')/~~Nr (?F cQCQTSE[, 1 
Re\ i i c t i  1011 3 0 s  
ilFlJlI3AVIT IK SLJI'I'ORT FOR APPOINTI\ll"sN'T OF COUNSEI, 
S'TA TE (it;' II>AI10 > 
> ss 
County of - 
-+--- 1 
, after first being duly sworn upon hidher oath, deposes 
and says as follows: 
1. I am the Affiant in the above-entitled case; 
7 
- I am currently residing at the zdLko /,k , F J ~ & ~ " , > ~  / t.eyi jc,+-- 
under the care, cr~stody a~ld  control of ?liarden Vfi / Jf , 
3. 1 am indigent and do not have any funds to hire private counsel; 
4. 1 an1 withoat bank accounts, stocks, bonds, real estate or any other form of real 
property; 
5. 1 am unabte to provide any other form of security; 
6 .  I aln untrained in the law; 
7. If I am forced to proceed without cou~lsel being appointed I will be unfairly 
handicapped in competing with trained and competent co~11lse1 of the State; 
Further your affiant sayetll naught. 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 2 
Kev~sed 1011 3/05 
WLIEIII-IiOIIE, Pel~tloncl ~cspectli~lly pldjs r11;lt tilts 1101101a111c C'orirt Issue 
it's Olclcr g r a r ~ t ~ ~ l g  I'etit~onet's  motto^^ fill Appo~ntment of C'oi~nsel to represent hisilrct ~nterest, 
or 111 the allelnatice grant any such rcllef to ~ v h l c h  it rtlay appear the I'elrtioner is entrtlcd to. 
I I ;  I i s  7 " day of M ~ ~ F L  2 0 ~  
- 7F-l 
SUBSCRIBED AND SWORN AND AFFIRMED to bcforc me this !day 
(SEAL) Norary P~lblic for Idaho 
Commission expires: /.3 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 3 
Iiev ised 101 3 3/05 
C'EK'TIFlC'4TE OF RItILI,lNI; 
I Y 1 1  I 1 e 7 Tk day of - - M n T r  - - -- 
- , 20-&, 1 
rtiailcd J COPY of this MC)IIflN A N D  r"iPI:IIDAVIT I N  SUPIQOI I+OR API-'OIN?'MkNII OF  
COIINS121, l o r  the purposes of fil111g \v~th thc C O L I I ~  a1111 of' t l latll~~g a true anti correct copy via 
piiso~l inail systen? for processing to the IJ S 111a1l syste~n to 
County Prosccnling Attorney 
.Z& q73a/ 
Petitioner 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 4 
Rev~scd 1011 3/05 
IN AND FOR THE COUNrI'Y OF TWIN FAIJH ~ a k  4
P.O. BOX 126 
TWIN FALLS, IDAHO 83301 4f--_- - - - -__I_-_ /o  $%&b 
-I__.----- _ __ - __ -__ Clerii 
--I ------ __ 
~ P P U W  Clerk 
Josepli Jackson Baxtes. Plaintiff 1 
) Case N o  CV-2008-000 1 120 
VS 1 
) ORDER APP(_)INTII\IG PUBLIC 
State Of Idalro, Det'endant 1 DEFENDEI~ 
The Court being fully advised as to the application of Joseph J. Baxter and it appearing to be a 
proper case, 
NOW, THEREFORE, IT IS ORDERED that an attorney be appointed through the: 
Public Defender's Office 
231 4th Ave. N. 
Twin Falls, Id 83301 
Public Defender for the County of Twin Falls, State of Idaho, a duly licensed attorney in the 
State of Idaho, is hereby appointed to represent the above named applicant in all proceedings 
in the above entitled case. 
The Defendant is further advised that helshe may be required to reimburse the Court for all or 
part of the cost of court appointed counsel. 
Copies to: 
Public Defender 
/ 
Prosecutor 
Order Appointing Public Defender DOC 30CIV 12102 
FIFTH JUDICIAL DISTRICT COURT, STATE OF IDAHO 
IN AND FOR THE COUNTY OF TWIN FALLS 
P.O. BOX 126 
Grant P. I ocb5 
Pn)secutlt~g Attorney 
for 'Tw~rr Fa1 Is C 'o~~nty  
P.O. Box 126 
Twin Falls. Idaho 81303 
208-736-4020 
IN THE DISTRI('1' C'OIJRT OF TIfE FIF'I'FI JliDlClAL DISTIiICT Ot' THF 
STA1'E OF IDAIlC), IN AND FOR TMI; COONTY OF 1'WIhi F;AI,LS 
JOSEPII JACKSON BAXPER, 1 Case No. CV 08-1 120 
Peti tioncr, 
VS. 
STATE OF IDAHO, 
Respondent. 
1 
) 
1 
COMES NOW, the State of Idallo, by and through Julie Sturgill, Deputy Prosecuting 
Attorney for Twin Falls County, Idaho, and does hereby answcr Petitioner's, Joseph Jackson 
Baxter, petition for pust-conviction relief in the above-entitled action as follows: 
1. 
GENERAL RESPONSES TO JOSEPH JACKSON BAXTER'S 
POST-CONVICTION ALLEGATIONS 
A11 allegations made by Joseph Jackson Baxter are denied by the state unless specifically 
admitted herein. 
11. 
SPEClFlC ANSWERS TO JOSEPH JACKSON BAXTER'S 
POST-CONVICTION ALLEGA'TIONS 
1. Answering paragraphs one through foul- of Joseph Jackson Baxtcr's Petition for 
Post-Conviction Relief, Respondent adinits the allegations containecl therein. 
2. Answering paragraph seven, the state denies the conclusory allegations. 
3. Answering paragraph five, asserting Joseph Jackson Baxter was found guilty, the 
state admits. 
ANSWER - I 
4. Al~swcring paragraph SIX,  asserting Joseph Jackson Bnvter appealed his 
l~iclgc~llent of cotrvictron, the statc admits . 
5 .  Arlswcring paragraph eight that Joseph Jackson Baxter has not filed any prior 
pctitrons fix post-conviction relief or petitions fos a writ of habeas corpus in state or federal 
court, Respondent believes thi? allegation to be tsuc. but specifically reserves the right to raise a 
successive petitton!res judicataiproccdurd default bar or defense should facts conle to light 
indicating that the allegation is in any part I'alse. 
6. Answering paragaph nine asserting ineffective assistance of counsel, the state 
denies the allegations. 
7. Answering paragraph seven(a). the state denies all assertions made in the Briej in 
S~ipj2orr of the Petitio~z for Post-C'cln~+iclion Relief, and the assertions made in all attached 
Affidavits. 
8. Answering paragraph eight(c), asserting Joseph Jackson Baxter filed a Direct 
Appeal in GR 05-8003, the state admits this allegation. 
9. Answering paragraph nine, asserting ineffective assistance of counsel, t l ~ e  state 
denies all allegations made in the Brief in Szpport of Petition.for Post-Conviction Relief: 
10. Paragraphs ten, are not factual allegations capable of being admitted or denied. 
FIRST AFFIRMATIVE DEFENSE 
Joseph Jackson Baxter's petition fails to state any grounds upon which relief can be 
granted. ldaho Code 5 19-4901 (a); I.R.C.P. 12(b)(6). 
SECOND AFFIRMATIVE DEFENSE 
'I'o the extent Joseph Jackson Baxter's claiins should have been raised on direct appeal, 
the claiins are proccdurally defaulted. Idaho Code 19-490 1 (b). 
THIRD AFFIRMATIVE DEFENSE 
Joseph Jackson Baxter has failed to verify his petition as required. Idaho Code $ 5  19- 
4902(a) and 19-4903. 
FOURTH AFFIRMATlVE DEFENSE 
h .  
ANSWER - 2 U S) 
Joseph Jackson Baxter's Pctition for Post-Con\fiction Relict.' contains bare and conclusory 
allegat~ons unsubstarrtiated by affidavits, records, or other adintssiblc evrdencc, and thcrcfo~-e 
fails to raise a gcrluinc issue o f  material ?kt. Idaho Code $$ 19-4c)C)3(a). 10-4903, and 19-4906. 
WtlEREF.'ORE, Respondent prays filr relicf as fbllows: 
a) 'That Joseph Jackson Baxter's claiins for post-conviction relief be denied: 
h) That Joseph Jackson Baxter's clal~ns for post-conviction rclief. 13c suininar~ly 
clismissect; 
c) for such other and further relief as the court deeiils necessary in the case. 
DATED THIS A day of July, 2008. 
Julie Sturgill 
Deputy Prosecuting Attorney 
ANSWER - 3 
The I<csl7c>ndcnt, by anit through J111,IE SS'I'lJIIGIL,L,, being first cluly sworn under oath, 
dcp~)ses and says: 
1 )  I an? thc atton~cy for thc Respondent in the above-entitlcd matter. 
2 )  Tl-rat the facts contalncd in the foi-cgoing Autswer to Petitloner's Petition fbr Post- 
Conv~ction Reiicf arc true ancf concct to the best of my infunnation and Ilelicf. 
STATE OF IDAHO 1 
) ss: 
County of Twin Falls 1 
1 hereby ccstify that on this day of .Ie / (  / 2005, personally J 
appeared before me Michelle Phinncy who, being first duly sworn, declared that she is 
represel-lting the Respondent in this action, and that the statements contained in the foregoing 
docu~nent are believed to be true to the best of uny information and belief. 
lN WITNESS WI-IEREOF, I have hereunto set lily hand and affixed my official seal on the day 
and yeas first above wt-i tten. 
ANS WE]< - 4 
1 hercby certify that on tlie _///' day of July, 2008, 1 scrved a copy of the Soregoing 
IIYSWEII. tbcl.eof in tlic United States niail, wit11 postage prepaid. in an cnvelope addressed to 
tlie Ihllowing: 
Joseph Rockstahl 
Attorney at Law 
414 N. Lincol~l 
Jerome, Idaho 83338 
r : i ,  i 1 / i 
i p  . , t f <  , ( , /  1 /' , I  1 :  ( / ,  
bfichelle Pliinney / r  k 
Case Assistant d >' 
Grant P L..ocbs 
Prosecuting Attosncy 
fix Twin Falls C O L ~ I I ~ ~  
P.O. Box 126 
TVYI~I Falls, Icial~ct 83303 
208-736-4020 
I N  TI IE DIS7'RICT COlJIZT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUSTY OF TWIN FALLS 
JOSEPH JACKSON BAXTER. 1 
1 Case No. CV 08- 1 120 
Petitioner (Defendant), 1 CItIMINAL CASE No. CR 05-8003 
1 
VS. 1 MOTION FOR SUMMARY 
) DISPOSITIOPj OF PETITION 
1 FOR POST-CONVICTION RELIEF 
STATE OF IDAI-10, 1 
Respondent. 
COMES NOW, the State of Idaho, by and througl~ Julie Sturgill, Deputy Prosecuti~~g 
Attorncy for Twin Falls County, Idaho, and nloves the Court for an Order suinmarily dismissing 
the E'etition and Affidavit for Post-C'oi.rviction Relief filed with this Court on March 7, 2008. 
This motion is made pursuant to Idaho Codc $ 19-4906(c). Based upon this motion, the State is 
seeking summary disposition without an evidcntiary hearing. 
Motioi~ for Surnmaiy Disposition - I 
The Statc I-espcctf~illy requests that the Court take j u d ~ c ~ a l  noticc of the underlying 
cnrt~inai filc (CR 05-5003), and the docurnentation contained therein, as well as the docut-t-tents 
contained in the appellate file (S t~~fe  v ,loscpli Juclstjn Haxtct., Docket No. 32668 (Idaho 
Ct.App.)). 
PROCEDURAL HISTORY 
On January 13. 2005, the State filed a Ct~irnin~zI C1oi?2p/~tiizt n C R  05-345. The Ci>n~plniizi 
ci-targcd Joscph Jackson Baxter (the defendant), with one count of Possession of'a Conlrollcd 
Substance, a felony. On February 18, 2005, a preliminary hearing was held, at which tiinc the 
dcfendant was bound over to district court to answer to the felony charge. The State filed an 
I~tformatiofz on February 18,2005, accusing the defendant of Felony Possession of a Controlled 
Substance. 
On February 28, 2005, an Art.aig~7rnent hearing was held. at which time the defendant 
pled not guilty and the public defender was appointed. On September 2 1,2005, an Amcnu'cd 
Infbr-tnatiot? was filed, accusing the dcfendant o f :  Pai-t I - Felony Possession of a Controlled 
Substance and Part 11 - Persistent Violator. On July 18. 2005, the defendant filed a Motion to 
Disclualify the Public Defender. The Public Defender was allowed to withdraw, and Loren 
Binghaln was appointed as conflict public defender. On August 22. 2005, the defendant filed a 
Motion to Withdraw Guilty Plea and the  notion was granted. On September 9. 2005, thc 
defendant tiled a Motion to Suppress. On October 28, 2005, after briefing by the State and 
defendant's counsel, as well as testimony of witnesses, the Motion to Suppress was denied. 
A jury trial was held on November 1 and 2,2005, at which time the defendant was found 
Motion for Suntmary Dispositiot~ - 2 
guilty o f  Fclony Posse.;fion of C'ontn~lled f ubstiincc and Persistent Vtolator. Thc dcferldant was 
scntcl~ccd on i\lo\lember 17, 2005, to serve a sclltencc of three and a half (3.5) years dctcrrninatc 
and fctur. anci a llalt (4.5) years ~nclctenn~n;ite, for 11 total ofs lx  (7) years to s e n e  112 the custody of 
the Idaho Statc Board of Coi~-ect~on. 
On Dece~nber 1 3, 2005, the Dckndant filccl a Noticc of /Ippcn/ in CR 05-145. On Apr~l 
2C), 2007, the Court of Appeals vacated the defel~dant's judg~nent of convrct~on. A Rcntlffitut- 
was ~ s s ~ t e d  on October 1 5, 2007. 'The defendant has not tiled a pro-se P e f z t i ~ ~ ~  and Rf f i~Ju~~i f  for 
f'ost-C7on~*ic.tio~ Rel~c.( in CR 05-345. 
On August 3 1 .  2005, while the defendant was awaiting trial in CR 05-345, the State filed 
a Ci-inzinal Co~.llpluint in CR 05-8003. The Conlplnivrt charged the defendant with one count of 
Injuring Jails, a felony. On September 9. 2005, a preliininary hearing was held, at which time the 
defendant was bound over to district court to answer to the felony charge. The State filed an 
Znfort~lution on September 14. 2005, accusing the defendant of Pai-t I: Felony Injuring Jails and 
Part 11: Persistent Violator. 
On September 19, 2005, an .4rl-uig~tneizt hearing was held. at which time the defendant 
pled not guilty and Loren Bingha~n was appointed as conflict public defender. A jury trial was 
held on December 6, 2005, at which time the defendant was found guilty of Felony Injuring Jails 
and Persistent Violator. The defendant was sentenced on December 15,2005, to serve a 
scntcilce of one ( 1 )  year ctctenninate and tivc (5) years indctenninate, for a total of six (6) years 
to serve in the custocty of the Idaho State Board of Corsection and to run consecutive to CR 05- 
345. 
On December 29,2005, thc Defendant filed a Notice ofAppcn1 in CR 05-8003. On 
Motion for Suillillaiy Disposition - 3 
January 3, 2007, the Court of Appeals affiimcd the defendant's ludgincnt ofconvlchon u11d 
sentcncc. A Rcnzltlzrirr. was issued on March 13, 3007. 
Thc defcncfant filed a pro-se I'efifroiz trnd il/ficlu~ltt for Pasf-Cb~\~zctroi? Kc3licf 111 CR 05- 
8U03 on March 7, 2008. 
ANAL,YSIS 
In a post-conviction proceeding, the burden is on the applicant to establish grounds fix 
relief by a preponderance of the evidence. Odom v. Stuie, I21 ldaho 25 (Ct. App. 1992). A 
post-conv~ction relief application must be verified with respect to facts within thc personal 
knowlcdge of the applicant; and affidavits. records, 01. othel- evidence supportil~g its allegations 
must be attached, or the application must state why such supporting evidence is not attached. 
1.C. $ 19-4903. 
An application for post-conviction relief differs from a complaint in an ordinary civil 
action. for an application must contain much more than a short and plain statement of the claim 
that would sufficc for a coinplaint under I.R.C.P. 8(a)(l). Martinez I). Slate. 126 Idaho 513, 892 
P.2d 488 (Ct.App. 1995). Additionally. "[ilf the applicant . . . fails to present evidence making a 
prima facie case, e.g., establishing each essential element of the claim, then suininaly dis~nissal is 
appropriate. The applicant's factual showing must be based upon evidence that would be 
admissible at [an evidentiary] hearing. Xorncii~ v. Stafe, 125 Idaho 644, 647, 873 P.2d 898, 90 1 
(Ct.App. 1994). 
Under I.C. $ 19-4906(c), the District Court may dismiss an application for post- 
conviction relief unless the application contains allegations which, if proved, would entitle the 
Motion tbi- Summary Disposition - 4 
appitcant to tllc ronleciy sought. In other worcis, the defitndant inay seek relief from his 
ccrnli~ctiort or senfcnce if 11e cat1 sho\tl by a prepondcranci: o f  tile evidence that his "corrvict~on of 
the sentence was In violation of the constitutlotl ot'tlle Urlitecl State:, or the co~~stitutioii of laws of 
this state;" or that "thc ~OLUI was withotlt jurisdlctloi? to i i ~ ~ p o s e  the sentence;" or that the 
sentence excecds the i-tlaximum authorized by law:" or that "eviclence of matcrial facts, not 
previously prcsci~ted and heard" exists and "requires vacatron of the conviction or sentence in thc 
inte~.cst of justice;" or that "the setltenee is othnwise sttbjcct to collateral attack upon any ground 
allegcct erros I~cretofore availdble under ally common law, statutory or other writ, motion, 
petition, proceeding, 01- remedy . . ." 1.C. 9 19-4901. 
The defendant alleges the following: 
I .  That "no legal information or any other access to the courts was allowed," by the 
Twin Falls County Jail Staff, (AFPCR 2); 
2. That '"wlhile awaiting trial [in CR 05-3451, the petitioner was harassed, and 
threatened by jail staff and his own counsel to not ask for a trial or motions to be 
filed. When the petitioner insisted, he was beaten, put into solitary confinement, 
denied medical care for injuries sustained" (BSPCR 5 )  and [tlhe Jail followed all 
previous acts again in their insistents [sic] that the petitioner plead guilty and stop 
complaining," (AFPCR 2): 
3. That "'he was persistently denied any recousse by the District Court when he 
would raise these 1~roblcn-ts [about the jail] on record during his court 
proceedings," (AFPCR 2); 
4. That the "statute the petitionel- [was] convicted under [is] lJnconstitutiona1" 
Motion for Suininary Dispositioi? - 5 
(RSPCR 4) hecairse "[tlhe phone the petitioner was accused ofii?jurying [sic] was 
owned by a private coinpany and repaired or replaced . . . [at a cost f'al-1 below the 
mintinurn reyuir-eci for a felony," (AFPGR 2); 
5. That "the District Court lacked jurisdiction to put the petitioner on trial, and 
sentence hiin, and charge him with a feloily [beca~~se  th casc shortltfj have bccir 
tried as a misdemeanor" (BSPCR 4); 
6. That "[tjhe Trial Court [erred] in not taking into consideration the mental health 
of the petitioner when sentencing" (BSPCR 4); 
7 .  That "the Petitioner was provided with inefective [sic] assistance of counsel" 
(BSPCR 4) because that "[c]ounsel also re-fused to act competently on this action" 
(AFPGR 2); and 
8. That "[tlhe petitioner presents numerous affidavits, submitted by other defendants 
and prisoners who were subjected to this actions [sic], suffered from them and 
were also harmed by their implementation. (BSPCR 3 ) 
In the defendant's Briefin Szinport of Post-Conviction XelieffBSPCR) filed on March 7, 
2008, the defendant states: "Pursuant to the constitutional violations in that casc [CR 05-3451 
aird the same actions being relevant the petitioner refer's [sic] to that case as reference for the 
basis of his allegations that he was being held in jail in violations of his State and Federal 
Constitutional protections and that was the underlying reason for his original arrest and 
confineinent." BSPCR 2. In other words, in this Post-Conviction Petition, the defendant inakes 
allegations based upon his detention in CR 05-345, and then asserts the sanle allegations 
occurred after August 3 1, 2005, when the State filed the Criminal Conzplaint in CR 05-8003. 
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Thus, t11e cctcfendfint IS recluesting rcl~efbasccl upon vantjus allcgat~ons t l~at  occurrcd wh~le  he 
was being dctatned in both CIS. 05-345 and C'R 05-8003. Adcltt~otlally, the defendant claitns the 
vartous al1eg:ttions that ctccur-red 111 CR 05-345 lead hrrn to injurtilg the j a ~ l  telephone in CR 05- 
8003. Because a petition for post-conviction relief has not been fileif in C'R 05-345, this court 
must limit its review of the cvidcnce only to speci'ric facts and allegations raised in CK 05-5003. 
'The State has attempted to iiu so, ancl will aclitress each allctgation in turn as it relates to CK 05- 
8003. 
Uritl-l regards to thc dcfetldant's allegations one through three, the defendant refers to 
these allegations as "pre-trial constitutional deprivations [that] shoiv a pattern of deprivation 
effecting [sic] the petitioners substantial rights regarding pre-trial detention . . ." (AFPGR 2). 
Allegations one through three are not cogni~able under I.C. (i 19-4901 (a). l'he purpose of Post- 
Conviction Relief is to challenge the validity of a conviction or sentence. The appropriate 
inethod for challenging an unlawful colnmitlnent or confinement is a writ ofhabeus corpus. 
Olds 11. State, 122 Idaho 976, 842 P.2d 3 12 (Ct.App. 1992). 
Additionally, the defendant prescnts absolutely no facts or arhwments to support his 
allegations in number one through three. For example. the defendant cannot allege the actions by 
the jail caused him to "waivc any of his rights guaranteed in the criminal action" (BSPCR 4), 
because he went to trail and was found guilty by a jury. Likewise, the defendant cannot allege he 
was denied access to the courts because he claims "he was persistently denied any recourse by 
the District Court when he wo~lld raise these problcins [about thc jail] on record during his court 
procecdings . . . " (AFPCR 2). l'herefore, the defendant's allegations in number one through 
three must be suminarily dismissed. 
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111 allcgations firur and five. the dcknciant asserts I.C. $ 18-701 8 is unconstitutionally 
"broad;" (BSPCR 1 1 )  and therefore, "the Distr~ct Coui3 lacked jurisdiction to put the petitioner 
on trial, and sentence him, and charge h1m with a felony [because the ease shctuld] have been 
triccl as a misdemeanor" (BSPCR 4). The dcfenclant merely asserts his allcgations in a 
conciusoi-y faslxon. Thc defendant has lailed to sustain his burden of providing affidavits. 
recorits, or other evidence supposting these allegations. Therefore, the dcfendant's  allegation^ in 
nurnber four and five must be sumlnarily dismlsscd. 
In allegation six, the petitioner alleges that "[tlhc Trial Court [cn-ed] in nut taking into 
consideration the mental health of the petitioner when sentencing" (BSPCR 4). l'he defendant's 
allegation is similar to a defendant's allegation in R i c h  11. Stnfc. #22025 (Ct.App. December 2 1, 
1995). In Ricks., the dcfendant alleged that he was entitled to correction of sentence because the 
district court failed to apply the criteria under I.C. 5 19-2523 outlining the factors to be 
considered at sentencing when a dcfendant is suffering fi-om a mental illness. The district court 
concluded that the Uniform Post-Conviction Procedurc Act is not a proper mechanism fbr re- 
examination of a sentencing decision, nor is it a substitute for direct appeal. 
In this case, the defendant did appeal the constitutionality of his sentence in CR 05-8003, 
and therefore, could have raised the issue of his mental health on appeal. Thus, summary 
disposition is required. The defendant's claim is without merit and should be ctismissed. 
In allcgation number seven, the defendant claims that his defense counsel "refused to act 
competently on this action." (AFPCR 2). Specifically, the defendant claims his counsel failed to 
file motions, hiled to obtain witnesses, did not challenge the constitutionality of the charges, and 
did not properly subnlit jury instructions. (BSPCR 15). The defendant asserts, he has presented 
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to the court afficiakits attesting "to thc actions of' the vul-1oli.r riftolAncy's and how individuals arc 
prevented from contesting their cascs and being all-togcthcr [sicj trail, filing motions, crbjecting 
to the denial of the access to court and denied any remedy to alter the conditrons that do directly 
cffcct [sic] their convictions and sentences." (BSPCR 16) (emphasis aclcled). The defendant 
offers the Affidavits of : Jeff Hill who does not mention thc name of his defense counsel; 
Donald Brink whose tfe-fensc counsel was Marilyn Paul and Tom Kcrshaw; Willitiln Doughesty 
who does not mention the name of his defense counsel; Ofelio Hernandez who does not mention 
the name of his defense counsel; Kanc I-iutsell who docs not mention the nalne of his defense 
counsel; James Cisco whose defense counsel was the Public Defender's Office; Mark Cornelison 
whose defense counsel was Greg Fuller; and, Richard Pena, Jr., whose defense counsel was Tim 
Williams. None of the above affidavits mention Loren Bingham, the defendant's defense 
counsel in CR 05-8003. The defendant merely asserts his allegations in a conclusory fashion. 
The defendant has failed to sustain his burden of providing affidavits, records, or other evidence 
supporting these allegations. Therefore, the defendant's allegation in number seven must be 
surninarily dismissed. 
Additionally, claims alleging ineffective assistance of counsel are evaluated under the 
two-part test set torth in Strickland v. Ct/uslzingtorz, 466 U.S. 668 (1984). In order to avoid 
summary dismissal, an applicant must sufficiently show facts under both parts of the Strickland 
test: 
1 - that counsel's perfoimance was deficient to the extent that the representation did not meet 
the objective standards of coimpetencc and seasonableness, and 
2- that there is a reasonable probability that, but for counsel's unprofessional ei-rors. the 
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results of khc pi-occedlng woulil have been different. 
The latter "grejudrce" recluirct~~ent hcuscs on whethcr counsel's ineft'ectivc perfo~x~~ance 
affectect the ou tco~~ ie  of the case. iizll v. Locl~lzar-r, 474 U.S. 53 (1985). Bare assertions and 
spewhation, unsupported by specific facts, do not sufice to show ineffectiveness of counsel. 
Roman tx. Stcttc, 135 iciaho 644 (Ct. Agp. 1994). In advancing a post-conviction relief claim. the 
applicant bears the heavy burden of proving that his attorney's perfonnance was deficient; 
because o f  the distor-ting effects of hindsight in reconstructing the circuinstances of counsel's 
challenged conduct, there is a strong presutnption that counsel's perfonnance was within the 
wide range of reasonable professional assistance. Russell v. State, 1 1 Idaho 65 (Ct. App. 1990) 
In the del-'endant's Rriqf irt S ~ ~ p o r t  ofPetifion for Post-Coitviction Relic$ the defendant 
makes additional allegations of Loren Bingham's ineffective assistance. The State will address 
each in tun?: 
1. - Defense counsel failed to investigate 
In his petition, the clefendant claims that defense counsel "failed to investigate the facts of 
the case and potential defenses, such as the owner of the phone, the cost and damage." (BSPCR 
15.) The defendant fails to support his assertion with any adinissible evidence, nor does he 
establish how his counsel's representation was objectively unreasonable or how he was 
prejudiced by trial counsel's actions. Thus, summary disposition is required. The defendant's 
claim is without inerit and should be dismissed. 
11. Defense counsel failed to prepare for trial 
-
In his petition, the defendant claims that defense counsel "failed to prepare for trial and 
previous hearings, neglecting to confer with the petitioner before the hearings and before the 
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trial." (BSPCR 15.) The cfefendant hrls to supporr hrs assertion with any aifrnrssible evidence, 
nor docs he establish how h ~ s  counsel's failure to confer with 11im was object~vely unreasonable 
or how he was prqudiccci by trial counsel's actions. Thus, suinlnary disposition is required. 
'I'he deknctant's claim is w i tho~~ t  merit and shoulcl bc dismisseci. 
111. Defense counsel failed to call specific witnesses 
-
The clcfendant clallns that cte-f'ensc counsel ''hiled to call relevant witnesses to the criimc 
charged, such as other prisoners, and thc rcpalr of the phonc records." (BSPCR 15). The 
defendant asserts, he has presented to the court "affidavits from other prisoners attesting to the 
coisclition of the phone prior to petitioner's actions." (BSPCR 16). The defendant offers the 
Affidavit of Mark Cornelison. Mr. Cornelison's affidavit is not admissible as there is no 
indication when he was incarcerated in the Twin Falls County Jail. Additionally, the defendant 
submits the Affidavit of Donald Brink. Mr. Brink does indicate he was incarcerated in the Twin 
Falls County Jail in 2005; but, his testimony is that the "wires were loose, the phonc mount was 
loose." l'here is no evidencc that Mr. Brink witnesscd the incident in question, therefore, his 
testimony is not admissible. 
The Idaho Supreine Court in Xodgevs v. Sfure, 129 Idaho 720, 932 P.2d 348 (1997), 
stated: "Counsel's choice of witnesses fills within the area of tactical, or strategic decisions, as 
does counsel's presentation of evidence." Id. at 725. A trial counsel's decisions will not be 
second-guessed unless the decision is based upon inadequate preparation, ignorance of relevant 
law or other shortcoinings that are capable of objective evaluation. imtthews v, State, 1 30 Idaho 
39,46, 936 P.2d 682 (Ct. App. 1997). The dcfendant is required to show a reasonable 
probability that, had the witness been interviewed and testified at trial, the outcorne of the 
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have bccn prcjucl~ceri lty want of this pursuit. S~li~elzcz v. Stlife, 127 Ida110 709. 904 1'.2d 643 (Ct. 
App. 1905). 
W l ~ e t ~  consrclering whether an attorney's failure to file a motion to suppress constit~ttcs 
ineffective assistance of counsel, the court is icquircd to examine the probability of success of 
such a motion in order to detcrminc whether counsel's sdecision against pressing the motion was 
wtthin the wide range of pennissiblc discretion and sound trial strategy. Iluck v. Stcttc, 857 P.2~1 
633, 124 Idaho 155 (Ct. App. 1993). Co~~nse l  can not be considered ineffective for failing to 
raise an issue upon which he could not succeed. hf~i(;ufirlzr' v. Sfale, 700 P.2cl 1 15, 108 Idaho 493 
(Ct. APP 1985). 
Interestingly, the defendant submits to this court the Affidavit of Donald Brink. Mr. 
Brink testiinony is that the "wires were loose, the phone mount was loose." In other words, the 
defendant is claiming his defense counsel failed to suppress the testiinony o f a  defense witness. 
The defendant has failed to show that had a Motion to Suppress been heard that it would have 
been granted. He cites absolutely no concrete authority or case law suppoi*ting his allegation that 
evidence of damage to the jail phone or that the phone was already partly loose from the wall and 
the wires had been pulled out by previous prisoners should be suppressed. Rather, he bases his 
claim on illere speculation. The defendant has shown neither that his defense counsel was 
deficient in Failing to press for suppression of evidence of damage to the jail phone or that the 
phone was already partly loose froin the wall and the wires had been pulled out by previous 
prisoners. ?'he defendant has not shown that his defense counsel's decision not to have the 
Motion heard was unsound or that it resulted fi-om any shortcomings in counsel's knowledge or 
preparation. Therefore, this allegation must be summarily dismissed. 
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7'he dcfcndant also alleges his dcfensc counsel ""i'alecl to file a request to re~nand the case 
to magistrate court. 0 s  reduce the chtu-gc to a in~sdeii~eanor." (BSPCII 15). 7'he defendant has 
failed lo state any fkcts regarding this claim. Fui-ther, hc has fiiilcd to indicate what effect, rf any, 
counsel's objections would have had on the outcoine of the case. The defendant docs not allege 
that hacl ciel'ense counsel filed the proposed ol>jjections, that the court would have granted any 
relief or that the outcome of' the ci~se would have been different. 
Relief cannot be granted upon allegedly inadequate assistance of competent counsel 
~ v l ~ e r c  there is no evidencc of prejudice resulting fi-om the activity, or lack ofactivity, of counsel. 
L)mpeazl is. Statc, 1 03 lcfabo 6 12 (Ct. App 1 9821, Ki*af7 v. State, 100 Idaho 67 1 (1 979) l'he 
defendant has failed to meet his burden of creating a genuine issue of material Fdet as to defense 
counsel's effectiveness, and therefore this claim must be dismissed. 
V. Defense counsel failed to object to testimony 
-
In his petition, the defendant claii~is that defense counsel "failed to object to the testiinony 
of staff that were prejudicial to the petitioner and had reason to lie, and had been involved with 
the pre-trial deprivation and harassment of the petitioner." (BSCR 15). Pursuaiit to Pratt  v. 
Statc, 133 Idaho 58 1 .  6 P.3d 83 1 (2000): "The benchmark for judging a claim of ineffective 
assistance of counsel is 'ivhethcr counsel's conduct so undermined the proper functioning of the 
advcrsarial process that the trial cannot be relied on as having produced a just result."' Id. at 584. 
In this allegation, the defendant is not claiming his counsel acted ineffectively during 
cross-examination of the State's witness; but, that his counsel did not object to the State's 
witnesses testifying during the Statc's direct examination. The proper action to expose a 
witnesses prejudice is cross-examination, not an Objection to the witness testifying at all. 
Motion for Summary Disposition - 14 
Tl~creforc, the cicfendant's allegation must be sun~nlnrily distnlsscd. 
The decision whether and how to conduct cross-examtnation is a strategic dceis~on withtn 
the provtnce of tlle attorney. Cuiz~zinlzgnnii v. Stale, 1 17 Idaho 428, 788 P.3d 243 (Ct. App. 1990). 
In advancing this claim, the defendant bears the heavy burden of proving that his attorney's 
perfol-~nance was deficient; because of'the distorting effects of hindsight in reconstructing the 
circumstances of counsel's challenged conduct, there is a strong presumption that counscl'h 
pert?)nnance was within the wide range of reasonable professional assistance--that is, "sound trial 
strategy." Russell v. Srare, 1 18 Idaho 65, 794 P.2d 654 (Ct. App. 1090). Strategic or tactical 
decisions tnade by trial counsel will not be second-guessed unless the decisions are made upon 
the basis of inadequate preparation, ignorance of the relevant law, or other shortcomings capable 
of objective evaluation. Milton v. Stnte, 126 Idaho 638, 641, 888 P.2d 8 12 ( 1  995). 
It is the defendant's burden to establish that the cross-examination perfonned by defense 
counsel at trial was ineffective and prejudiced hiin so as to affect the outcome of the trial. 
Clearly, the defendant has fallen short in this burden. The defendant fails to support his claim 
with any adimissible evidence. Therefore, the Court must grant summary judgment to the State 
on this issue 
I .  Defense counsel failed to file proper iury instructions 
- 
In his petition, the defendant claiims that defense counsel "failed to ask for specific jury 
instructions to nullify the statue as to broad and unconstitutional, and requested an inadequate 
jury instiuction in regards to a lesser included offense of'a misdcineanor of destruction of private 
property under $1,000." (BSPCR 15). In order to prevail on an ineffective assistance of 
counsel claim, the petitioner bears the burden of establishing not only deficient performance of 
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counsel, but also that c;ounsel's per.fi>ri~lancc prejudiced his clefcnse. The clcfendant's allegatiot~ 
raises a question of law. To constitute error that would entitle the defendant to relief, an 
instructto11 must nlislead the jury or prejudice the deli-ndant. Kt.o~t~n 11. State, 137 Idaho 520. 50 
P.3d 1042 (Ct.App. 2002). 
Unless case lami de~~~ons t ra tes  that thc defendant's dcfcnse counsel could even lile a jury 
illstructioiz on the cotlstttutionality of a statute. sumlnary ctismissal is appropriate. Similarly, 
unless the record cJer~~nrtstrates that the jury instruction in regards to a lesser offense was 
i~iacteyuate because it niislead the jury or prejudiced the defendant. surnmary disn~issal is 
appropriate. Once again, thc defendant fails to present any evidence to support his claim, nor 
does he demonstrate how he was prejudiced at trial. Therefore, this claim inust be dismissed. 
Defense counsel failed to raise issues on appeal 
In his petition, the defendant claims that defense counsel "failed to raise any issue on 
appeal except for abuse of descretion [sic] in sentencing of excessive sentence. All other issues 
netted [sic] above and in this petition were disregarded and absent the appeal." (BSPCR 15). 
The failure to make constitutional arguments does not render counsel ineffective. While 
the eonstit~ition guarantees a defendant a fkir trial and competent counsel, it does not ensure that 
defense counsel will recognize and raise every conceivable constitutional claim. Furthennore, 
defense counsel does not have to raise every non-frivolous issue requested by the defendant. 
Artlgan I). State, I 14 Idaho 758, 760 P.2d 1 174 (1 988). Once again, the defendant fails to present 
any evidence to support his claim, nor does he demonstrate how he was prejudiced at trial. 
Therefore, this claim must be dismissed. 
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WllEREFORE, the State moves this Cout-t: to dismiss the Petzttoi? und .4 f f i~ lc t~ ' l t  for f'o.sl- 
Cbn~~ic t lo~i  Xclref in ~ t s  entirety, because there are no ge~iuine issues of'niater~al hc t  before the 
court, and the State is entitled to judgment as a matter of law pursuant to I.C. $19-490O(c) 
DATED THIS fi day ofliily. 2008. 
Julie Sturgill 
Deputy Prosecuting 
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CER'IIFIC,47'E Of: SERVICE 
I hereby c~i?ify that on the -1- day of J~t ly 2008, 1 served a copy ofthe foregoing 
MOrTION FOR SUkIMAKY 1)ISPOSiTION OF PETITION FOR POST-CONVICTION 
MEII,IEF t he l~o f  into the Inail slot for THE PLJBLIC DEFENDER located at the District Court 
Sesviccs Office and fix delivery o n  the regular ctelivery route inade every morning and aftcrnoori 
to all Courthouse offices receiving mail tiom the Prosecutor's Office. 
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Willie Coker 
Felony Case Assistant 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
Joseph Jackson Baxter 
Petitioner, 
VS. 
STATE OF IDAHO, 
Respondent. 
) 
) CASE NO. CV 2008-1 120 
) 
) 
) NOTICE OF INTENT TO DISMISS 
) POST CONVICTION PETITION 
) 
INTRODUCTION 
Petitioner Joseph Baxter ("Baxter) seeks to have his conviction in CR 05-8003 
(Twin Falls County) set aside. Baxter is represented by Attorney Joe Rockstall. The 
State is represented by Deputy Prosecuting Attorney Julie Sturgill. 
Baxter filed this action on March 11, 2008. The State filed its answer on July 14, 
2008 and a Motion for Summary Dismissal on July 14, 2008. The Court takes judicial 
notice of CR 2005-8003. I.R.E. 201; Hays v. State, 113 Idaho 736, 739, 745 P.2d 758, 
761 (Ct. App. 1987). 
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Baxter was charged with the felony of injury to jail. Baxter was found guilty at 
jury trial. The jury also found that he was a Persistent Violator.. His conviction and 
sentence were affirmed on appeal. 
GOVERNING STANDARDS 
The standards governing summary disposition are well established. 
An application for post-conviction relief under the UPCPA initiates a 
proceeding which is civil in nature. Stuarf v. State, 136 ldaho 490, 495, 36 
P.3d 1278, 1282 (2001). Like a plaintiff in a civil action, an application for 
post-conviction relief must prove the allegations therein by a 
preponderance of evidence. Grube v. State, 134 ldaho 24, 27, 995 P.2d 
794, 797 (2000). Unlike a complaint in a civil action, however, an 
application for post-conviction relief must contain more than the "short and 
plain statement of the claim" that suffices for complaints under ldaho R. 
Civ. P. 8(a)(l). Rather, an application for post-conviction relief must be 
verified with respect to facts within the personal knowledge of the 
applicant. I.C. $$ 19-4903. The application must include affidavits, records, 
or other evidence supporting its allegations, or must state why such 
supporting evidence is not included. Id. Summary dispcsition is 
appropriate if the applicant's evidence raises no genuine issue of material 
fact. I.C. § 19-4906(b), (c). On review of a dismissal of a post-conviction 
relief application without an evidentiary hearing, this Court will determine 
whether a genuine issue of fact exists based on the pleadings, 
depositions, and admissions, together with any affidavits on file and will 
liberally construe the facts and reasonable inferences in favor of the non- 
moving party. Gilpin-Grubb v. State, 138 ldaho 76, 80, 57 P.3d 787, 791 
(2002). A court is required to accept the petitioner's unrebutted 
allegations as true, but need not accept the petitioner's conclusions. 
Ferrier v. State, 135 ldaho 797, 799, 25 P.3d 1 10, 11 2 (2001). When the 
alleged facts, even if true, would not entitle the applicant to relief, the trial 
court may dismiss the application without holding an evidentiary hearing. 
Cooper v. State, 96 ldaho 542, 545, 531 P.2d 1187, 1190 (1975). 
Allegations contained in the application are insufficient for the granting of 
relief when (1) they are clearly disproved by the record of the original 
proceedings, or (2) do not justify relief as a matter of law. Id. 
The court "liberally construes the facts and reasonable inferences in favor 
of the nonmoving party" on a motion for summary dismissal of a petition 
for post-conviction relief. Small v. State, 132 ldaho 327, 331, 971 P.2d 
11 51, 11 55 (Ct. App. 1998) (citing Ricca v. State, 124 ldaho 894, 896, 865 
P.2d 985, 987 (Ct. App. 1993)). This standard is the same as that applied 
in a civil summary judgment proceeding under ldaho R. Civ. P. 56. See, 
e.g., Dulaney v. St. Alphonsus RegJ/ Med. Ctr., 137 ldaho 160, 163-1 64, 
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45 P.3d 816, 819-820 (2002). The standard is applied in order to "avoid 
dismissal of an inartfully drawn complaint that gives adequate notice of the 
claims sought to be asserted." Amco Ins. Co. v. Tri-Spur Inv. Co., 140 
Idaho 733, 738-39, 101 P.3d 226, 231 -232 (2004). 
Hauschulz v. State, 144 Idaho 834, 172 P.3d 1 109, 1 1 13-1 I 14 (2007) 
ANALYSIS AND DECISION 
Baxter raises numerous issues in his petition. The State has addressed each of 
Baxter's assertions in its brief filed on July 14, 2008 in support of its Motion for 
Summary Dismissal. The Court has carefully reviewed that brief and the authorities 
cited therein. The Court further understands the applicable standards as cited above 
when reviewing a Motion for Summary Dismissal. The Court agrees that the State 
correctly cites the law applicable in this case and that the reasons set forth in the State's 
brief correctly state that there are no genuine issues of material fact, that there is no 
need for an evidentiary hearing, and that Baxter's Petition does not allege grounds for 
post conviction relief. This Court adopts the State's briefing as its Findings and 
Conclusions in this case. 
CONCLUSION 
The Court has carefully examined Baxter's' Petition and and the affidavits 
submitted in support thereof and agrees with the State that Summary Dismissal is 
appropriate. There are no disputed materials facts alleged which merit an evidentiary 
hearing. Taking all allegations in favor of Baxter, he has not established any basis for 
post conviction relief. No purpose will be served by any further proceedings. 
Accordingly, Baxter and his counsel are notified that the Petition for Post 
Conviction Relief shall be dismissed with prejudice for the reasons set forth in the 
State's brief unless Baxter files a reply to the State's Motion within 20 days of service of 
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this Order alleging facts or law which justify continuation of this matter 
Dated this isth day of July 2008. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the / 2 day of July 2008, 1 caused to be served a true 
and correct copy of the foregoing, by the method indicated below, and addressed to the 
following: 
Julie Sturgill (. ) U.S. Mail 
Twin Falls County Prosecuting Attorney ( ) Hand delivered 
P.O. Box 126 ( ) Faxed 
Twin Fails, ID 83303 
 court Folder 
Joe Rockstall 
263 2" dve North 
Twin Falls, ID 83301 
(v) U.S. Mail 
( ) Hand delivered 
( ) Faxed 
( ) Court Folder 
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Joe Roc'ltstal~l JTJ & I,I,M 
263 2"" A t e  N 
I'win Falls. 11) 83338 
'l'clephone: (208) 734-88 10 
1:acsiinile: (208) 734-8820 
Idaho Stato Bar irf6576 
Attorney for 13eti tiones 
STATE OF IDAHO, IN AN11 FOR TII1: COIIN'T'L' 01: TWIN I:Al,I,S 
J Joseph Jackson L3axter 
Petitioner, 
vs. 
S'TA'I'E OF IDAI-IO. 
Respondent. 
1 Case No. CV 2008-1 120 
1 
) 
) 
) 
1 NESI'ONSE BRIEF 
1 
? 
? 
) 
1 
? 
COME NOW the Petitioircr, Joseph Jaclcson Baxter, by and through his attorney, 
Joe Rockstalrl, and hereby subinits this brief in response to the Court's NOTICE OF 
INTENT 'TO DISMISS POST CONVIC7'ION PETITION filed on .July 15,2008. 
PROCEDURAL HISTORY 
Tlre State in their fvlotio~~ for Summary Ilispositio~r accurately sets fol-tlr the 
Procedural F-Iistory related to this nlatter. 
'The Defeilciant does [lute that in l ~ i s  companion casc, CR 2005-345, a Rcrrzi//it~ir. 
was i s s ~ ~ e d  OII October 15, 2007 whiclr woirld give the Defe~rdairt until October 15, 2008 
to file a tinrely Petition and Affidavit for I'ost-Conviction Relief. 
RESPONSE BRIEF 
'i Ilc Petition /i,r IJost-Corivictiun Kcliefin th is action arises ii-om C ' l i  2005-8003 
in  ullich ajrtr) trial was cond~lctect wliicli res~rlted in the I3efcndant being Souncl guilty of' 
1:clotiy Injrrry to Jail ancl Persistent Violator. ';The DeSel~dant liled a tirncly Notice 01' 
Appeal and :l Ren?it/ilur was issuecl on Marcli 13, 2007. 'it-he Dcfendat~t filed ,i tinlcly 
Petition anit Affjdavit for Post-Conviction RclieSon 'March 7. 2008. 
ANALYSIS 
In a post-conviction proceeding, the burdcn is on the applicant to establish 
g~.ounds for relief by a preponcferaiice of the evidence. Ochm v. Stc/ie, 121 Idaho 25 
QCt.App. 1992). A post-conviction relief applicatio~~ must be verified with respcct to facts 
\\ithi11 tlie persctnal knou~leclge of the applicant; and affidavits, records, or otlle~. evidence 
supposting its allegations in~lst be attached, or the applicatiori must state why such 
supporting evidence is not attached. I.C. $19-4903. 
An application for post-conviction relief differs from a complaint in an 
ordinary civil action, for an application must contain much more than a short and plain 
stateme~lt of tlie c lain~ that would suffice for a complaint under I.R.C.P.g(a)(l). iVfcirlinez 
v. State, 126 Ida110 813, 892 P.2d 485 (Ct.App 1995). AdditioiialIy, "[ilf the 
applicant.. .Fdils to present evidence making a prima facie case, e.g., establishing each 
essential element of the clai~ii, then summary iiismissal is appropriate. The applica~~t's 
factrral showing I ~ I L I S ~  be based up011 evidence that would be adinissible at [an 
evidentiaryj hearing. Xornur? v. ,Ytcr/c, 125 Idaho 644, 647, 573 P.2d 898, 901 (Ct.App. 
I 994). 
Under LC. $1 9-4906(c) the District Cou1.t may dismiss an application for 
post-conviction re1 ief' unless the application contains allegatio~ls which, if proved, would 
cntitle the applicant to the remedy sought. In other words, the defendant may seek relief 
fiom his conviction or sentence iShe can show by a preponderance of the evidence illat 
his "convictior~ of the sentence was in violatio~~ of the constitution of the United States or 
the constitution or laws of this state;" or that "the court was witlloirt jurisdiction to 
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irrtpose the sentence;" or Illat tlrc scrrtcncc cscccds the r.tia.cimunl autf-1orired by law;" ctr 
that "eviderlcc of material hcts, not previously prese~ntcd or hearct" exists md "requires 
vacatinn of'the contictictn or se~itel~cc in the interest of j~tsticc;" or that -. tlnc sentence is 
otherwise subject to coilatcral attack upon it11y ground alleged errctr l~eretctfore available 
under any common law, statutory or other writ, motion. pctitio1-1, proceecting. or 
remedy ..." I.C. $19-4901. 
ISSUti 03\11; 
Was the petitioner s~tbjected to intentionally oppressive pre-trial incarceration1? 
In his Brief in Support. Page 9, the petitioner acknowledges that "allegations 
challengiilg the conditions of confinenlent must be brought by petition Sol habeas 
corpus". Therefore, this issue must bc abandoned and certain of the allegatioiis will be 
raised under petitioner's fifth issue. 
ISSLJE TWO AN11 TEIREE 
Was the petitioner convicted ~ilider the correct statute? 
Appointed counsel has combined these two issues and f~trther condensed the 
Issue. 
The petitioner raises an intriguing question: was the telephone in question part of 
the jail? The petitioner argues the phone was owned and maintained by a private 
company, FSIH Comtil~tnicatio~ls LLC, and as such was not property of the jail. An 
illvoice from FSH Communications LLC (attached Ex. A) used as evidence in the 
criminal jury trial ill this matter, indicates the amount of repairs charged to Twin Falls 
County Jail. Petitioner's appointed counsel called the telephone number on the illvoice 
and learned that either FSI-I Communications, LLC, or another company owns the 
telephone. never a jail (see attached Affidavit). 
The pertinent part of the statute reads: "Every person who willfirlly and 
intentionally brealis down, pulls down or otherwise destroys or injures any p~iblic jail or 
other place of confinement.. ." The petitioner asserts that lie did not break down, pull 
down or otherwise injure the Twin Falls County Jail. He did "injure" a telepllone inside 
said jail. wl~ich telephone belonged to a private company and as such was not jail 
property. A sinlilar argument would be if'two people were inside the jail and one had a 
cellular phone which the other grabs and breaks. While the event took place inside the jail 
the offtnder would not be prosecuted for injury to the jail as the phone was not owned by 
the jail. 
The petitioner respectf~~lly requests an evidentiary hearing on this issue and the 
opportunity to present additional evidence. 
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ISSIJE F(X IR 
Did the Court err in nett taking into consideriltion thc petitioner's rtlental health at 
sctllencing'? 
Iktitioncr asserts that l-re sufl'crs fio1i1 13ipolas Disorder wl~ ic l~  condition should 
havc been considereci at sentcncillg t~ncler I.C. 19.2523. 
I.'ersi,~~s s u f  bring from ISipolar I>isnrder are often not aware of their condition and 
c f o  not ask ti~r help. 
ISStJE FIVE 
Was the petitioner proticicd ineftl.ctive assistance of co~insel? 
*l'hc l'etitioncr asserts the follctwing as proof he received ineffective assistance of 
counsel: 
1 .  Trial counsel failed to investigate ownership ofthe telephone in question. 
which wo~lld result in any related charge being a misdemeanor and the 
Persistent Violator charge being moot. If proven, this iteii~ alone would 
certainly mcet the Strickland v. Mf~~shington, 466 U.S. 668, 687-688 (1 984) 
two prong test: (I)  his counsel's performance fell below an objective standard 
of reasonableness, and (2) there is a reasonable probability that, but for 
counsel's errors, the result of the proceedings would have been different. 
2. Previous couiisel failed to meet with or effectively coiilmunicate with 
petitioner to prepare for trial. 
3. Co~lnsel in filing the appeal limited the issue to abuse of discretion and failed 
to raise any other issue, specifically the telephone ownership issue. While 
appellate counsel is not required to raise every conceivable issue, they should 
make a conscientious examination of the case and file a brief in support of the 
best arguments to be made. LaBelle v. ,S'tafe, 130 Idaho 11 5, 937 P.2d 427 (Ct. 
App. 1997). 
4. Finally Petitioner asserts that even if the errors set forth in this Reply Brief 
were insufficient, standing alone, the cumulative effect of the errors does 
constitute such a claim. A necessary predicate ofthe applicatioii of the 
cumulative error doctrine is error i ~ i  the first instance. Reynold~ I). ,St~lre, 126 
Idaho 24, 32, 878 P.2d 198, 206 (Ct. App. 1994). Petitioner asserts the error in 
his case was failing to effectively communicate which lead to missing the 
telephone ownership issue which could have prevented this entire proceeding. 
lhe Petitioner respecthlly requests the Court deny Summary Dismissal and grant hiin a 
hearing on his Petition for Post Conviction Relief. 
Dated this b$ day of September, 2008. 
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1 I IIilCl13Y CP;tt'T'II'.lY that oil 111e %day of September. 2008, 1 caused a true arid 
corrcct copy of'thc fbregoing to bc cfelivered, \tit11 all cllarges r_trepaiil. by the 111elhod 
ivldiczzled below, addressed to: 
Grant 1,oebs 
Twin Falls County Prosecutor 
PC1 t3ox 126 
Twin fialls, ID 83303-01 20 
RESPONSE BRIEF 
POST CONVICTION 
.: d I)clivcry 
{ 1 0,s. Mail 
f ; ['-ax 
Or, Joe Rockstahl 
F S H  C o m n ~ u n i c a r i o n s ,  LLC 
2424 W Carneltsack Road 
Phoenix A 2  8501 5-3419 
FSH COMMUNICATIONS RESTITUTION INVOICE 
Twln Falls County Ja~l  
P 0 Box 306 
504 2nd North 
Twln Falls, ID 83301 
DATE. 
INVOICE # 
August 30. 2005 
FS W-0244-1005 
c/o Captaln Bob Wrlght 
FSH inmate Telephone Equipment Damage. 
Twin Falls County Jail 
504 2nd Avenue North 
1 I Twin Falls, ID 83301 I 
TOTAL 
I I 
For billing questions or payment schedules contact 800-360-371 9. 
1 
Due Date. 9/30/2(?05 To insure proper credit include invoice number on payment. 
10A Telephone I $ 180.67 1 $ 180.67 
AIL" Rocfistahl .m & I ~ L M  
Attortley at l,aav, ISR#6576 
263 2"" Ave North 
'I'wiii Falls, i f >  8333 1 
'I clepho~ie: (2(18) 734-88 I0 
1:acsiiiiile: (208) 733-8820 
Attorney fbr Petitioner 
IN 'I'llfi IIIS'l RIC'J' COIJR'I' 01- 'f'tt1: 1;111 1 t t JUDLCILZId IIIS'I'RIC'I' 014' 'TI l f i  
STiZ'I'E OF IDAlICJ, IN AN11 FOR '1'1 11-: COUN'T'Y 01; TWIN Fi'\I,l,S 
Joseph Jackson Baster J 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
1 Case No. CV 2008-1 120 
1 
1 
1 
1 AFFIIIAVIT OF 
) JOE ROCKSTAHL 
1 
1 
1 
STATE OF IDAHO 1 
)ss. 
County of Jerome 1 
JOE ROCKSTAFIL, being sworn upon oath, deposes and states as follows: 
1 .  I am an attorney at law admitted to practicc before the courts of tlie State of Idaho. 
2. 1 make this affidavit from personal Itnowledge. 
3. On or about September 24,2008 1 called the tcleplione nurnber. 800-360-3719, listed on 
the invoice fioni FStl Coiiiiiiunications, LLC and spol<c with 'Y'indy". 
4. 1 gave Cindy the invoice number FSH-0244-11105 and incluired as to who owns the pay 
phones in the Twin Falls Coui~ty Jail. 
AFFIDAVIT 
3 Cindy inli~rmccl ~ n e  cither tiSf I Cotnm~inicakions. I,I-C' or anothcr private cornpan> 
~ ~ c t ~ ~ a l l y  ot\11ec1 the telcphoi~es and I:SFl[ C'omm~inic;itiotis, LIdC scrvlced, ~.cpaircd or 
maintained the pay pl-toncs, but in no instancc did the .fail itr County ocvn the pal phone. 
S~JRSCKIBED and SWORN ta before me this --- A5+day of September, 2008. 
"Y 
, 
('- sb. for Id $ 
Residing at: ?"-A ,&&h 
MY Commission Expires: q/ 3 I i '3TARY PUBLIC STATE OF IDAHO 
"9c7%% + 
AFFIDAVIT 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF W I N  FALLS 
Joseph Jackson Baxter 
Plaintiff, 
VS. 
State of Idaho 
Defendant. 
) 
) CASE NO. CV 08-1 120 
) 
) 
) ORDER DISMISSING PORTION 
) OF PETITON AND DIRECTING 
) HEARING 
) 
) 
The Court issued a Notice of Intent to Dismiss Petition on July 15, 2008. 
Plaintiff's counsel filed a brief responding to this Notice. Upon consideration thereof, 
It is Hereby Ordered: 
I. Plaintiff's claims for relief relating to conditions of confinement are 
dismissed with prejudice based upon Plaintiff's acknowledgement in 
his Response Brief that this issue is abandoned. 
2. Plaintiff's claims for relief relating to mental health issues are 
dismissed with prejudice for the reason that these issues should have 
been raised on direct appeal. 
3. Plaintiff's claims for relief relating to denial of access to the court are 
OPINION - 1 
dismissed with prqudice for the reason that they are not supported by 
the record. 
Plaintiff's claims for relief relating to the unconstitutionality of the 
statute are dismissed with prejudice for the reason that this issue 
should have been raised on direct appeal. 
Plaintiff's claims for relief relating to the court's lack of jurisdiction are 
dismissed with prejudice for the reason that the District Court has the 
legal power to proceed over both felony and misdemeanor offenses. 
The balance of Plaintiff's claims for relief, except as set forth in 
paragraph 7 below are dismissed with prejudice for the reason that 
they are either duplicative of other issues in this case, are not 
supported by assertions of admissible evidence, are procedurally 
defaulted because not raised on direct appeal, or because they 
represent mere conclusionary assertions not supported by the record 
or other evidence. 
Plaintiff's remaining allegation that he received ineffective assistance 
of both trial and appellate counsel relating to his assertions that the 
damaged telephone is not owned by the jail, and hence not within the 
proscription of the statute under which he was convicted, shall be 
resolved by an evidentiary hearing. The Court has not been provided 
with the trial or appellate transcript and finds that there are material 
issues of fact regarding both counsels' awareness of this issue, the 
reasons for decisions made by counsel on this issue, whether those 
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decisions are objectively reasonable, including whether trial counsel 
properly investigated this issue. By reciting these areas of dispute the 
Court does not intend to suggest that Plaintiff's claims of ineffective 
assistance relating to the phone issue are limited to those set forth in 
this paragraph. However, the Court is limiting the evidentiary hearing 
to issues involving ownership of the phone and whether or not counsel 
properly argued that the conduct of Mr. Baxter fell within the statute 
under which he was convicted. 
The Clerk shall set this matter for evidentiary hearing. Any objections 
to this hearing date must be made within 7 days of setting, or else 
deemed waived. 
Dated this day of October, 2008. 
i: 
i Stoker 
k 
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CERTIFICATE OF SERVICE 
I hereby certify that on the day of October 2008, 1 caused to be served a 
true and correct copy of the foregoing, by the rnethod indicated below, and addressed to 
the following: 
Julie Sturgill, Deputy Prosecutor ( ) U.S. Mail 
Law Firm ( ) Hand delivered 
Address ( ) Faxed 
Address ( L) Court Folder 
Joe Rockstall, Defense Counsel ( ) U.S. Mail 
Law Firm ( ) Hand delivered 
Address ( ) Faxed 
Add ress ( w )  Court Folder 
OPINION - 4 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN ANC) FOR THE COUNTY OF TWIN FALLS 
Joseph Jackson Baxter 
Plaintiff, 
VS. 
State of Idaho 
Defendant. 
) 
) CASE NO. CV 08-1 120 
1 
) 
) ORDER DISMISSING POST 
) CONVlClTON PETITION 
This matter came before the Court for evidentiary hearing on February 3, 2009. 
Joe Rockstahl represented the petitioner (hereinafter "Baxter"). Julie Sturgill 
represented the State. The Court previously dismissed significant portions of Baxter's 
Petition, finding that there were no material issues of fact and that he was not entitled to 
post conviction relief concerning those issues. The Court also found that there were 
material issues of fact warranting an evidentiary hearing. 
Baxter presented evidence at the evidentiary hearing. By agreement of the 
parties the Court took judicial notice of the trial and sentencing transcripts in CR 2005- 
8003, the underlying criminal case, and has marked those transcripts as Court's Exhibit 
A and B to this record. The Court also takes judicial notice of Baxter's Appellate brief 
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filed by the State Public Defender in that case. This brief is marked as Court's Exhibit C 
to this record. 
This Order constitutes the Court's Findings of Fact and Conclusions of Law and 
Decision regarding the remaining issues raised in the petition. 
FINDINGS OF FACT 
Baxter was an inmate in the Twin Falls County jail in August 2005. He had an 
inmate account which was used to purchase commissary. For several months prior to 
August he and the jail were in a dispute over the balance of his account and his failure 
to timely receive commissary that he ordered. On August 29, 2005 Baxter vented his 
frustrations by forcibly removing a telephone from a wall in his cell. This telephone was 
mounted on the wall and was used by inmates to make collect calls outside of the jail. 
As a result of this conduct he was charged with Injuring Jails, a violation of I.C. $18- 
701 8, a felony. 
Baxter pled not guilty to this charge and proceeded to a jury trial on December 6, 
2005. He was represented by Loren Bingham a conflict public defender for Twin Falls 
County. At trial the State offered evidence that Baxter stated to jailers that he intended 
to pull the phone off the wall. The evidence was undisputed that Baxter did forcefully 
remove the phone. Evidence was presented to the jury that the phone was supplied to 
the jail by FSH Communications (formerly owned by Quest Communications). This 
company has installed phones in jails throughout the country. The phones are 
specifically designed for use in jail facilities. 
FSH replaced the damaged phone and billed the Twin Falls County jail $325.67. 
This bill was for a replacement phone and for its services to replace the phone. The 
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FHS representative who testified at the criminal trial stated that there was damage to 
the phone's w~ring and a broken bracket on the phone itself and that it was more 
efficient simply to replace the phone rather than repair it. There was no evidence 
presented at trial that the wall of the jail cell itself was damaged. Rather, the phone was 
removed from the wall and wires for the phone were sticking out of the wall. Trial Tr. P. 
39, 1. 12. 
At trial Baxter did not dispute that he tore the phone from the wall or that he 
damaged the phone itself. Rather he testified and his counsel argued that his conduct 
was justified because of the commissary dispute and further that it would be unfair to 
convict him of a felony given the relatively nominal amount of damage caused. On 
appeal his counsel only argued that the trial court abused its discretion in imposing a 
unified sentence of six years, one year fixed, five years indeterminate, consecutive to 
another sentence previously imposed against ~axter . '  
The Court of Appeals, in an unpublished opinion released on January 3, 2007 
affirmed the conviction and sentence. A remittitur was issued on March 13, 2007. 
Baxter timely filed his Petition for Post Conviction Relief on March 11, 2008. 
At the evidentiary hearing Baxter presented evidence from another FSH 
employee who did not testify at trial. This employee confirmed that the phone in 
question was owned by FSH not the jail, that the phone was destroyed and that the 
Twin Falls Jail was billed $325.67 for the cost of replacing the telephone and for the 
necessary labor to install the new phone. This evidence of ownership of the phone had 
not been presented at trial. The employee further testified that there was a sharing 
' Injuring jails carries a iiiasiinum jail sente~ice of five years. However Baxter was also convicted of being a 
persistent violator which carries a potential life sentence. Hence the District Court properly imposed a unified six 
year sentence in accordance with the persistent violator law. 
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agreernent between FSH and the jail for monies generated from the phone's usage by 
jail inmates. No testimony was presented concerning any agreement between FSH and 
the jail for repalring damaged phones. 
GOVERNING LAVV 
In order to prevail in a post-conviction proceeding, the applicant must prove the 
allegations by a preponderance of the evidence. I.C. 9 19-4907; Sfuarf v. Sfate, 118 
ldaho 865, 801 P.2d 1216 (1990). A claim of ineffective assistance of counsel may 
properly be brought under the post-conviction procedure act. Murray v. State, 121 ldaho 
918, 924-25, 828 P.2d 1323, 1329-30 (Ct. App. 1992). To prevail on an ineffective 
assistance of counsel claim, the defendant must show that the attorney's performance 
was deficient and that the defendant was prejudiced by the deficiency. Strickland v. 
Washington, 466 U.S. 668, 687-88 (1984); Hassett v. State, 127 ldaho 313, 316, 900 
P.2d 221, 224 (Ct. App. 1995). To establish a deficiency, the applicant has the burden 
of showing that the attorney's representation fell below an objective standard of 
reasonableness. Aragon v. State, 114 ldaho 758, 760, 760 P.2d 1174, 1176 (1 988). To 
establish prejudice, the applicant must show a reasonable probability that, but for the 
attorney's deficient performance, the outcome of the trial would have been different. 
Aragon, 114 ldaho at 761, 760 P.2d at 1177. Tactical or strategic decisions of trial 
counsel will not be second-guessed unless those decisions are based on inadequate 
preparation, ignorance of relevant law or other shortcomings capable of objective 
evaluation. Howard v. State, 126 ldaho 231, 233, 880 P.2d 261, 263 (Ct. App. 1994). 
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ANALYSIS AND DECISION 
Baxter asserts that he received ineffective assistance of counsel in two respects: 
(1) that the evidence establishes that he was only guilty of a misdemeanor because the 
damage to the jail was less than $1000 and that his attorney failed to advocate this 
position to the trial court; and (2) that in the alternative that he didn't injure any 
property of the jail and thus cannot be guilty of any crime and that his attorney likewise 
failed to advocate this position to the trial court. The Court addresses each of these 
arguments as follows. 
A. Trial Counsel did not provide ineffectwe assistance in failing to argue that 
Baxter onlv committed a misdemeanor offense. 
A person injuring a jail can be prosecuted pursuant to I.C. §18-7018, Injuring a 
Jail (a felony) or pursuant to I.C. 518-7001, Malicious Injury to Property, This latter 
statute allows for both felony and misdemeanor prosecution for malicious injury to 
property. The offense is a misdemeanor if the damages caused are $1000 or less. 
Baxter argues that because it is undisputed in this case that the monetary damage 
suffered by the Twin Falls County jail was only $325.67 he should only be guilty of a 
misdemeanor. Implicitly he asserts that the State should have charged this offense as a 
misdemeanor, not a felony under the malicious injury to property statute. 
Baxter's argument fails for at least two reasons. First the State has the right to 
select its mode of prosecution. It is not a denial of equal protection for the State to 
prosecute this case pursuant to I.C. §18-7018 rather than pursuant to I.C. §18-7001. 
See State v. Ash, 94 Idaho 542, 493 P.2d 701 (1 972). Second, I.C. § I  8-701 8 does not 
require any particular monetary damage to the jail in order for a defendant's conduct to 
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constitute a felony. Arguably, any amount of damage to a public jail is punishable as a 
felony ' Thus, a felony is committed even if the damages are less than $1000. 
Thus, even if Baxter's trial counsel had made these arguments to the trial court 
they would have been without merit. Failure of trial counsel to make an argument that 
has no likelihood of success does not constitute ineffective assistance of counsel. 
Aragon v. Stafe, 114 ldaho at 760, 760 P.2d at 1176. To establish prejudice, the 
applicant must show a reasonable probability that, but for the attorney's deficient 
performance, the outcome of the trial would have been different. Aragon, 114 ldaho at 
761, 760 P.2d at 1 177. 
B. Baxter's conduct does constitute injury to a public jail. 
At trial Baxter's counsel did not present any evidence that the phone was owned 
by FSH rather than the jail. As such he claims that although he admits injuring the 
phone, that he did not injure the jail, and hence had the jury heard this evidence and 
argument they would have found him not guilty. Baxter has presented sufficient 
evidence at his evidentiary hearing to establish that such evidence was available for 
trial. We did not, however, present any direct evidence that his trial counsel knew of this 
evidence. Nor has he presented any evidence concerning trial counsel's investigation 
or lack thereof concerning this issue. Thus it is impossible for this Court to determine 
whether those decisions are based on inadequate preparation, ignorance of relevant 
law or other shortcomings capable of objective evaluation. Howard v. State, 126 ldaho 
231, 233, 880 P.2d 261, 263 (Ct. App. 1994). 
This Court does not intcrp~ct his statute to cri~ninalize literally any damage to a jail. A common sense reading of 
the statute suggests t h ~ t  t h e  be more than de rninlmzis damage to warrant a felony prosecution. The Court need not 
reach this issue because the damage caused by Baxter is certainly more than de minimus. 
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Nevertheless, despite this failure of proof, there is a separate reason to reject 
Baxter's argument. At oral argument following close of the evidentiary hearing Baxter's 
counsel argued that this situation is akin to an inmate damaging a cell phone of another 
person that was located in the jail. This, it is asserted, would not constitute injury to a 
jail because the cell phone was not property of the jail. By analogy Baxter argues that 
because FSH owned the phone, and only the phone was damaged, there cannot be 
injury to a jail. This Court does not agree with Baxter's interpretation of I.C. 51 8-701 8. 
The statute does not require proof of injury of property owned by the jail ( i t ? .  Twin 
Falls County). Rather, the statute proscribes conduct which causes injury &the jail. 
The jail provided phones for inmate's use. The jail found it necessary to replace the 
damaged phone. The jail (Twin Falls County) paid for the repair and replacement of the 
phone. The statute does not require the State to prove that the jail owned this 
telephone. Property located in the jail and integral to the operation of the jail is 
protected by the statute. Clearly the phone in question was integral to the operation of 
the jail. Items of property that are present in the jail by lease or license and which are 
integral to the operation of the jail are just as much jail property as those portions of the 
jail constituting realty. The fact that the jail paid for the repair of the phone 
demonstrates that the phone was part of the jail. Stated differently, the Court construes 
this statute to mean that a person is guilty of the felony of injury to jail if he or she 
injures any pan' of  a public jail where that portion of the damaged property is integral to 
the operation of the jail. In this case, the phone meets this definition. 
Given this interpretation of the statute Baxter would not have prevailed on this 
argument at trial regardless of whether or not his trial counsel had raised this argument. 
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The jury could not have been instructed on this theory and trial counsel would not have 
been permitted to argue this theory. Thus, even if trial counsel had elicited testimony 
from the FSH witness that the phone was owned by FSH there is no reasonable 
probability that the outcome of the trial would have been different. Moreover even if 
Baxter's appellate counsel had raised this issue on appeal the argument would not have 
been successfu~.~ 
CONCLUSION 
Baxter has failed to carry his burden of proving both ineffective assistance of 
counsel and resulting prejudice. Therefore the balance of the claims in his petition that 
were not previously addressed by the Court in his earlier order must be, and are hereby, 
DISMISSED WITH PREJUDICE. 
Dated this ay of February 2009. / , 
3 The Court is mindf~~ l  that appellate counsel would probably have been unable to raise this issue on appeal because 
the issue was not raised by t~ ial counsel. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the day of February 2009, 1 caused to be sewed a 
true and correct copy of the foregoing, by the method indicated below, and addressed to 
the following: 
Julie Sturgill, Deputy Prosecutor ( ) U.S. Mail 
Twin Falls County Prosecuting Attorney ( ) Hand delivered 
P.0. Box 126 ( ) Faxed 
Twin Falls, ID 83303 
 court Folder 
Joe Rockstall, Defense Counsel ( ) U.S. Mail 
121 3rd Ave E ( ) Hand delivered 
Jerome, ID 83338 ( ) Faxed 
(%+'court Folder 
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1 win t:alls. I l l  83338 
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1d;iho State Bar /t637(1 
Iosctpl~ Jackson 23axtcr 1 C'a.se No. CV 2008- 1 1 20 
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fktitioncr. 
VS. 
S'1-Al.F2 OF: Il3i\l IO. 
1 
1 
1 AFFIDAVIT IN SUPPORT 
1 
I 
( ss. 
COIJN'I'V O F  'TWIN F:AI,I,S 1 
I'atricia Wiessma. being duly sworn,: 
1 .  'That she is not a party in the above-entitled action. 
2. O n  or about E'ebnrary 18,2009, I ~eccivecl a telephone call from Kcn 
.Jacl<rnan ol' F'St I C'ommunications checl<ing to see if we receivccl his fcixecl 
invoice for witness exloortses. 
3. During that telephone conversation Mr. Jacl<man inquired about the 
outcomc of the hcaring he had testified at ancl was surprised to hear the outcome 
had gone against M I .  Baxter. 
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To Whom It May Concern: 
The attached invoice FSH-0244-IM5 from August 2005 in the amount of 
$325.67 is outstanding - waiting f o r  payment. 
Your consideration would be; appreciated, 
Sincerely, 
attachment 
FSHCONFIDWTM*WIctter(ior;l~m~~)$~snd~anlyhh&~rteipirntls). P w  
e h l ~ m ~ r h a l ~ p r i ~ ~ ~ ~ ~ ~ ~ ~ . ~ o o n r l ~ h a t t m n ~ o a m c d ~ ~ s ) ~ ~ m o b ~ ,  
d~ o h  ndim~ w , o r  al? dI any part of the w e ,  w any twchnara, in any way. if you have mcivcd this mugt I" 
m. p b  noti@ us rnunebttly. 
REMlT TO: 
FSH Communications, LLC 
242.4 W. Camelback Road 
Phoenix. A2 85015.3419 
FSH COMMUNICATl(3;MSIRESTITUf ION INVOICE 
Twin Falls County Jail 
P. 0.  Box 306 
504 2nd North 
Twin Falls, ID 83301 
DATE: 
INVOICE # 
August 30,2005 
FSH-O24=ID05 
C/O Captain Bob Wright 
FSH Inmate Telephone Equipment Damage. 
TOTAL L $ 325,67 1 
For billing questions or payment schedules contact 800-360-371 9 
Due Date: 913012005 To insure proper credit include Invoice number on payment, 
x a  T O T R L  P R G E . B 3  8 %  
.Joe RocEcstal~I .lII & 1,J.M 
263 2"" ilvc N 
I win I<alls, 11) 83338 
I'clcpl101ic: (308) 733-88 10 
I;;icsi~niIc: ( 2 0 5 )  733-8830 
I~litho Stxte I3;i~ #457h 
.losepl~ Jackson Raxter 1 Case No. CV 2008-1 120 
1 
I'eritior~er. 1 
1 
VS. 'l MOTION T 0  EiEGONSEDElf3 
1 
STATE OF IDA1 10, 1 
1 
Responde~~t. 
1 
COnilFS NOW thc Petitiotler. Josepl~ .Jackson Baxter, by and throi~gh 11is attorney, Joe 
Rockstahl, ancl hereby submits this I ~ l ~ t i o n  to Reconsider tlie Order Il)ismissing Ijcost Convictiocl 
Petition purs~~nnt to 1.R.C.J). 1 1 (n j (2 )  and 60(b). 
On February 12. 3009. the Court iss~~ci l  an Older Dismissing the Post Conviction Petition 
in this matter. On pagc 7 or the Court's Opinion thc C'o~u-t finds: "'Phe jail provided phones li>r 
inmate's use. 7.11~ jail founct it ~ieccssary to rcplacc the da~nagcd pl~one. 'l'lic jail (Twin Falls 
County) paid for the repair and replacement of the phone.. .. fhe fact that the jail paicl for the 
repair of the phone demonstrates that tlie plionc was part of the jail." 
O n  or about February 18. 2000. FSI I C'ornmu~~ications Director ol' Operations. Ken 
.lackman, callect to confirm receipt of his fcixcd invoice for wit~iess expenses. During the 
telephone conversation Mr. ,Jacl<ma~i i~~quired about the outcome of the I~earing and was 
surprised to hear it \veut against Mr. Raxter. Mr. Jacltman convcyecl that after the hearing he was 
curious ancl looltcd LIP the inxloice at issue anit cliscox~ercci t was still unpaid. Mr. Jackman had 
M0 1 ION ' T O  Kf.CONSIDkR 
C'incI\~ 13~1q~tist oi'f:S1 1 ( 'on~r~~iiiiic-';itit)~is Sor var~i il letter illl~f copy ol'tbe rr~~pa"i"tin\~oicc c i ~ i  Si~x 
to  pctitict~~cs's cot~nsul. (See accompa~~y ing i\\l'f?cla\ i t  ailit attachments.) 
.2t tlie c~.iminal trial i n  this matter everyone asstrtvod the jail ocvneci tlio telcplione and 
once again cveryonc assu~?ii.cl the invoice, froin A ~ ~ g u s t  30, 2005. I~acl been paid by '1 win Falls 
C'oi~nty Jail. I t  was ~~poi7 that incorrect a s s u m p ~ i o ~ ~  that tlic Court based a goocl portiotl of its 
clist~iissal r~ l ' t l i c :  post conviction petitior~. Wit11 the newly ciiscovel.ed eviclci~ce. that tllc it-tvoicc 
ren~ains unpai~i, \i~.c C ~ I I  see that 'T'win Falls County Jail expresses no ot\incrship i~lti"~.c'it in the 
tclephonc at issue. It rcasonahle inlkrence is tllat 'lTi&iil f:alls County Jail \\as 11:ippy ttr receive 
tlicir sliarc oS~~roccecis fi.0111 thi: ~ L " I U P I I O ~ I C  but when I-epairs were necessary called the onner  to 
**cort~c and 1 1 ~  your pl~onc". 
'l'lle St'ttt. s position. in light of  the IIetL evide~ice. is contra1.y to ji~stice anct h i r  dei~li~ig, 
the 'I win F~tIls County .jail has ileniecl o.rvnersliip of the pl~one by failing to pay a Iawfitl invoice 
but attempts to clai~n ownership in order to bring felony charges against the petitioner for 
damaging the same phoi~e. Phe Ilnclcan Llands Doctrine bars the State from taking this contrary 
position, I;urther, estoppel by laches prevents the State fi.0111 paying the invoice now after such 
an ~~nreasonable and ilnwarranted delay in order to claim seine ownership interest in the phone. 
Petitioner's counsel has previously argi~ed that Mr. Baxter's actions were akin to two 
people being in t l~ejai l  and one grabs the other's cellular phone and breaks it. In  that example the 
jail would not be flnmcially responsible for the ciamaged phone as they have no ownership 
interest i l l  the phone. In Mr. Baxter's case the 'I win Falls County .Jail is avoiding financial 
rcspol~sibilit~ ancl tl~ereby denying an ownership interest. 
In light of this new evidence petitioner requests this Honorable Court reconsider its Order 
Disnlissing I'osl Convictiotl Petition and issi~e an il~nendect Order fincling that while the prisoner 
telephone at issue is attached to the jail i t  is not part of the jail for the reasons set forth above and 
grant petitioner's requestcct relief of vacating thc ikiony Ii?jury to Jail charge and impose 
misdemeanor Malicious Injury to I'ro13erty with credit for time scrvccl. 
RIiSPliC"I.I.'IJI,I,Y SlJIJMIl"1'1-,I). 
2 
MO'l'ION l'0 RECONSIDCII  
\ I : , ;  
( ' l * l <  l*il:lCA I 1 ;  01, I ~ l ~ l , I ~ ~ ~ ~ I < ~ '  
I 1 Il:IC1:13Y C'I:l< l 1 I ~ I Y  that on tho daq of" l*ebr~ia~.y. 2000. 1 causcd a tnle and co~.scct copj dk 
of the Ioscgoing Motiot~ t o  1~cconsi~lc1- and Siij7170rti13g AlYi~iavit o be delivcrccl, wit11 all chul-gcs 
psep~iid. by tlie inethod inclicatecl below. adcit-esscd to: 
{ 1 1 iand ll)eli\icry 
j 1 I1.S. Mail 
Or, Joe Rockstall1 
Joe Rockstah1 
263 3""~. North 
Twin Falls. Idaho 83301 
7 el: (308) 734-88 10 
Fax: (208) 734-8820 
ISB 46576 
Attorney For Petitioner 
IN '1'1 IF, DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, TN AND FOR TWIN FALLS COUNTY 
i JOSEPH .JACKSON BAXTER , 1 
1 
Petitioner 1 CASE NO. CV 08-1 120 
1 
v. 1 S.C. DOCKET NO. 
STATE OF IDAHO, 
1 
1 NOTICE OF APPEAL 
Respondent. 
1 
1 
TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE 
PARTY'S ATTORNEYS, GR4NT P. LOEBS, PO Box 126, Twin Falls. Idaho 83303, 
AND THE CLERK OF THE ABOVE-ENTITLED COURT: 
NOTICE IS HEREBY GIVEN THAT: 
1. T11c above-named appellant appeals against the above-named respondent to the 
Ida110 Supreme Court from the Order Dismissing Appellant's Petition for Post Conviction 
Relief entered in the above-entitled action on the 12"' day of February, 2009 by the 
I-lonorable Randy J. Stoker. 
NOTICE FOR APPEAL 1 12. 
2. 'That the party has a right. to appeal ti, thc Idaho Suprernc C'out-t. and thc 
ji~dgments or orders described in paragraph 1 above are appealable orders under and 
pussuant to Rule 1 1 (c)(l - I  0). 1.A.IS. 
3. A preliminary statement of the issues on appeal. which the appellant tlien intends 
to assert in the appeal, provided any s~ich list of' issues on appeal shall not prevent the 
appellant f'som asserting other issues on appeal, is: 
(a) Did the district c o ~ ~ r t  err in dismissing the appellant's Petition for Post 
Conviction Relief? 
4. 1 lie appellant req~~es ts  the preparation of the entire reporter's standard transcript 
as defined in I.A.R. 25(a). 
5. The appellant requests the standard clerk's record pursuant to I.A.R. 28(b)(2). 
The appellant requests the following documents to be included in the clerk's record, in 
addition to those automatically included under I.A.K. 28(b)(2): 
(a) Any briefs or memorandums, filed or lodged, by the state. the appellate, or 
the court in support of, or in opposition to. the dismissal of the Post Conviction 
Petition; 
(b) Any motions or responses, including all attachments, affidavits or copies 
of transcripts, filed or lodged by the state, appellant or the court in support of, or 
in opposition to, the dismissal of the Post Conviction Petition; and 
(c) That the Appellant is exempt from paying the estimated fee for the 
preparation of the record because this is an Appeal of an Order in a criminal case 
the Appellant is an indigent person who is incarcerated. 
NOTICE FOR APPEAL 
(cl) 'The Appellant is exempt fiom paying the Appellate filing fee because the 
Appellant's Appeal is a post conviction Appeal. (I,lt( 23 (4 (1 0). 
6. 1 certify: 
(a) That a copy of this Notice of Appeal has been served on the reporter; 
(b) That the appellant is exempt from paying the estimated fee h r  the 
preparation ol'the record because the appellant is indigent. (Idaho Code $ 5  
3 1-3220,3 1 -3220A, I.A.K. 24(e)); 
(c) That these is no appellate filing fee since this is an appeal in a crin~inal 
case (Idalio Code 5s 3 1-3220, 3 1 -3220A, I.A.K. 23(a)(8)); 
(d) That service has been made upon all parties required to be served pursuant 
to 1.A.K 20. 
7 .  A reporter's transcript is not yet requested at the expense of the County. 
DATED this m a y  of March, 2009 
NOTICE FOR APPEAL 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the \ 5 6  day of March , 2009, 1 served a true and 
correct copy of the NOTICE OF APPEAL upon the padies below as follows: 
Joseph Baxter 
IDOC # 501 19 
Idaho State Correctional Institution 
PO Box 14 
Boise, ID 83707 
Twin Falls County Prosecutor's Office 
425 Shoshone St. N., 4" Floor 
Twin Falls, ID 83303 
MOLLY J. I-IUSKEY 
STATE APPELLATE PUBLIC DEFENDER 
36347 LAKE HARBOR LANE 
BOISE. IDAHO 83703 
KENNETH K. JORGENSEN 
DEPUTY ATTORNEY GENERAL 
CRIMINAL DIVISION 
P.O. BOX 83720 
BOISE, ID 83720-0016 
NOTICE OF APPEAL 1;; - t  
Y 
THE STATE OF IDAHO, IN AND FOR THE ~ V J  ~FP%$>ALLS 
r V_____-- --I--" d t I* b ~ . - r  , x, - 
STATE OF IDAHO, ) 
1 CASE --- NQ-C~; ~ - 8 -  Bj 3b 
Plaintifi-Respondent, 1 
) 
u ) MOTION FOR APPOINTMENT 
1 OF STATE APPELLATE PUBLIC 
JOSEQI-I JACKSON BAXTER, ) DEFENDER 
) 
Defendant-Appellant. 
COMES NOW, JOSEPH JACKSON BAXTER, by and through his attorney of 
record, Joe Rockstahl, and hereby moves this Caurt. for its order pursuant to Idaho 
Code 3 '19-867, for its order appointing the State Appellate Public Defender's Office to 
represent tne appellant in all further appellate proceedings and allowing current counsel 
for the defendant to withdraw as counsel of record. This motion is brought on the 
grounds and for the reasons that the appellant is currently represented by Joe 
Rockstahl appointed conflict public defender; the State Appellate Public Defender is 
authorized by Idaho Code 5 19-870 to represent the defendant in all felony appellate 
proceedings; the defendant has been found indigent; and it is in the interest of justice 
for them to do so in this case. 
The appointment 0.5 the State Appellate Public Defender is for the purposes of 
the appeal only. 
DATED this !' of March , 2009. 
MOTION FOR APPOINTMENT OF STATE 
APPELLATE PUBLIC DEFENDER - Page 1 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the day of March , 2009, 1 served a true and 
correct copy of the MOTION FOR APPOINTMENT OF STATE APPELLATE PUBLIC 
DEFENDER upon the parties below as follows: 
Joseph Baxter 
IDOC # 501 19 
Idaho State Correctional Institution 
PO Box 14 
Boise, ID 83707 
Twin Falls County Prosecutor's Office 
425 Shoshone St. N., 4th Floor 
Twin Falls, ID 83303 
MOLLY J. HUSKEY 
STATE APPELLATE PUBLIC DEFENDER 
3647 LAKE HARBOR LANE 
BOISE, IDAHO 83703 
KENNETH K. JORGENSEN 
DEPUm ATTORNEY GENERAL 
CRIMINAL DIVISION 
P.O. BOX 83720 
BOISE, ID 83720-001 0 
MOTION FOR APF301NTMENT OF STATE 
APPELLATE PUBLIC DEFENDER - Page 2 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE O F  IDAHO, IN AN13 FOR TIHE COUNTY O F  TWIN FALLS 
1 
JOSEPI-I JACKSON BAXTER, 1 CASE NO. CV 08- 1 120 
1 
PetitioneriAppellant, ) 
VS. 1 NOTICE AND ORDER 
) APPOINTING STATE 
) APPELLATE PUBLIC 
STATE OF IDAHO, 1 DEFENDER IN DIRECT 
1 APPEAL 
Respondent. ) 
TO: The Office of the Idaho State Appellate Public Defender: 
The above named PetitioneriAppellant has filed a notice of appeal on March 13, 
2009, and bas moved the Court for appointment of an appellate public defender in direct 
appeal of the Honorable Randy J. Stoker, Fifth Judicial District Judge, Twin Falls 
County. 
This Court being satisfied that said petitioner-appellant is a needy person entitled 
to the services of the State Appellate Public Defender per $19-863A, Idaho Code. 
IT IS HEREBY ORDERED, that you are appointed to represent the petitioner- 
appellant in all matters as indicated herein, or until relieved by further order of the court 
IT IS HEREBY ORDERED, pursuant to I.A.R. Rule 1, the parties, the Clerk of 
the court and the Court Reporter, shall follow the established Idaho Appellate Rules in the 
preparation of this appeal record 
NOTICE AND ORDER APPOINTIXG STATE APPELLATE PUBLIC DEFENDER 
IN DIRECT APPEAL - 1 
IT IS FIIIZTHER ORDERED that the State Appellate Public Defender's Office is 
provided the following infcjrmation by the Court: 
I )  The plaintiff is in the custody of the Idaho State Board of Corrections. 
2) Plaintiff is currently being processed through Boise. 
3 )  A copy of the Notice of Appeal or Application. 
4) A copy of the Register of Actions in this matter. 
IT IS SO ORDERED, 
DATED this 18" day of March, 2009. 
NOTICE AND ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER 
IN DIRECT APPEAL - 2 
CERTIFICATE OF SERVICE 
I I3EREBY CERTIFY that I have this '9 day of March, 2009, served a true 
and correct copy of tlie Notice and Order Appointing State Appellate in Direct Appeal 
by placing a copy in the United States mail, addressed to: 
Molly Huskey 
State Appellate Public Defender 
3647 Lake Harbor Lane 
Boise, Idaho 83703 
Idaho Supreme Court 
Attn: Appeals 
451 W. State St. 
Boise, Idaho 83720 
Office of the Attorney General 
Statehouse Room 210 
P.O. Box 83720 
Boise, ID 83720 
Grant Loebs 
Twin Falls Prosecuting Attorney 
P.O. Box 126 
Twin Falls, ID 83303-0 126 
Joe Rockstahl 
263 2"" Ave. North 
Twin Falls, ID 83301 
Court Reporter - Sabrina Vasquez 
NOTICE AND ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER 
IN DIRECT APPEAL - 3 t i 3  
MOLLY J. HISSKEY 
State Appellate Public Defender 
State of ldaha 
1,S.B. # 4843 
S A M  B. TMQWIAS 
Chief, Appellate Unit 
I.S.B. # 5867 
3647 Lake Harbor Lane 
Boise, Idaho 83703 
(208) 334-27 12 
J , ~ , & ~ & .  ---" -- .,-.-"a ---- CLERK 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR TWIN FALLS COhlNW 
JOSEPH JACKSON BAXTER, 
Petitione~AppellanP, CASE NO. CTV2008-112C 
it. i s.c. DOCMET No. 
\ 
STATE OF IDAHO, 
Respondent. 
i AMENDED 
1 NOTICE OF APPEAL 
1 
TO: THE ABOVE-NAMED FiiESPONDENT, STATE OF IDAHO, AND THE 
PARTY'S ATTORNEYS, GRANT LLOEBS, W I N  FALLS COUNTY 
PROSECUTOR, P.O. BOX 126, 425 SHOSHONE ST, 4TH FLOOR, W I N  
FALLS, ID, 83303-6126, AN13 THE CLERK OF THE ABOVE-ENTITLED 
COURT: 
NOTICE IS HEREBY GI\IEN THAT: 
I .  The above-named appellant appeals against the above-named 
respondent to the Idaho Supreme Court from the Order Dismissing Post 
Conviction Petition entered in the above-entitled adion on the lzth day of 
February, 2009, the Honorable IRandy J. Stoker, presiding 
2. That the party has a rigF~l ts appeal to the Idaho Supreme Court, and the 
judgments or orders described in paragraph "islbove are appealabjs orders 
under and pursuant to Rule ??(a), I.A.W. 
AMENDED NOTICE OF APPEAL - Page 1 
3. A preliminav staternent cf the issues on appeal.. which the appellant then 
~ntends to assert in the appeal, provided any such list of issues on appeal shall 
not prevent the appellant from asse~ing other issues on appeal, is: 
(a) Did the district c o ~ d  err in dismissing the appellant's Petition for 
Post Conviction R~tlief? 
4. There is a portion of the record that is sealed. That podion of the record 
that is sealed is the Presentence Investigation Report ((PSI). 
5. Reporter's Transcript. The appellant requests the preparation of the 
entire reposter's standard traatasscdpt as defined in 1.A.R. 25(e). The appellant 
also requests the preparatior~ of the additional portions of the reporter's 
transcript: 
(a) Status Hearing held on June 30, 2008 (Court Reoorter: Susan P. 
Israel, no estimation of Danes was listed on the Re~ister of 
Actions); and 
(b) Evidentiary Hearing held on (Court Re~ofler: Sabrina Torres, no 
estimation of paaes was listed on the Register of Actions). 
6. Clerk's Record. The appeilant requests the standard c2erk1s record 
pursuant to I.A.R. 28(b)(2). The appellant requests the following dacurnents to 
be included in the; clerk's record, in raddltion to those automatically included under 
I.A.R. 28(b)(2): 
(a) Notice of Intent to Dismiss Post Conviction Petition filed July 4 5, 
2008. 
--I 
AMENDED NOTICE OF APPEAL - Page 2 
(b) mula t ion  Motion lo  Extend Time for f%?s~onse to Petim- 
Conviction Relief fi3ed Auqust 4, 2088; 
(c) Response Brief lod , 
(df Amdavit of Joe Rockstah1 fiied September 25, 2008; 
(e) Affidavit filed December 22, 2008; 
(f) Affidavit in Surspsrl, filed Februaw 27, 2009; and 
(g) Any exhibits, affidavits obiections, responses, briefs or 
memorandums, including ail anachments or copies of tra~:scriets, 
filed or lodged, by the state, the apeellate, or the court in swport of, 
or in opposition to, the dismissal af the Post-Conviction Petibon. 
I certify: 
(a) That a copy of thk; Amended Notice cad Appeal has been served on 
the Court Reporters, Sabrina Torres and Susan P. Israel; 
(b) That the appellanl is exempt from paying the estimated fee for the 
preparation of the record because the appellant is indigent. (Idaho 
Code §§ 31 -3220, 31 -3220A, I.A.R. 24(e)); 
(c) That there is no appellate filing fee since this is an appeal in a 
criminal case (Idaho Code 35 31 -3220, 31 -3220A, I.A.R. 23(a)(8)); 
(d) That arrangements have been made with Twin Falls County who 
will be responsible for paying for "re reporter's transcript, as the 
client is indigent, I.C. $5 31-3220, 3b-32208, I.A.R. 24(ej; 
AMENDED NOTICE OF APPEAL - Page 3 
(E) That service has been made upon all pariies required lo be  served 
pursuant to 1.A.R 23. 
DATED this gth day of April, 2009 
AMENDED NOTICE OF APPE4b - Page 4 
CERTIFICATE OF MAILING 
I HEREBY CER1-IFY that I have this gLh day of April, 2809, caused a true 
and correct copy of the attachect AMENDED NOTICE OF APPEAL to be placed 
in the United States mail, postage prepaid, addressed to: 
LOREN I) DINGHAM 
219 THIRD AVENUE EAST 
PO BOX 361 
W I N  FALLS ID 83303 0361 
SUSAN P tSRk'iEL 
COURT REPORTER 
PO BOX Id79 
KETCWUM ID 83340 
SABRINA TORRES 
COURT REPORTER 
PO BOX 126 
W I N  FALLS ID 83303 0A26 
GRANT LOEBS 
W I N  FALLS COUNTY PROSECUTORS OFFICE 
PO BOX 126 
425 SHOSHONE ST 4334 FLBCIR 
W I N  FALLS 1D 83303 0126 
KENNEW K JORGENSEN 
DEPUTY ATORNEY GENERftL 
CRIMINAL DlVlSIOIad 
PO BOX 83720 
BOISE ID 83720 001 0 
Hand delivered to Attorney General's mailbox at Supreme Court 
AMENDED NOTICE OF APPEAL - Page 5 
~ ~ T R I C T  OURT 
Fifth Jtrdicial pistrict 
Coiir.5 of h l n  Fa!! : - L,iafe of Idaho 
m ,J h t Y P h  BY ----- -- --- - Clerk 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
Joseph Jackson Baxter, 
Petitioner, 
VS. 
State of Idaho 
Respondent. 
) 
) CASENO. CV08-1120 
) 
Petitioner Baxter has timely filed a Motion to Reconsider this Court's Order 
dismissing his post conviction petition. Oral argument was heard on April 2'1, 2009. 
Submitted with that Motion was an affidavit of FSH Communications stating that the 
invoice to Twin Falls County for damage to the phone remains unpaid. 
Having considered oral argument and having reviewed this Court's Order, the 
Court finds that the statement set forth on page '1 of the Opinion is not supported by the 
trial record. The Court stated that the jail had paid the invoice. This statement is in 
error. The Court amends its Opinion by replacing the word "paid" with the phrase "was 
billed" [the phone]. 
Changing this conclusion does not, however, alter the Court's ultimate finding in 
ORDER - I 
this case that the phone was part of the jail and damaging it properly subjected Baxter 
to a felony prosecution. 
Accordingly, Petitioner's Nlotlon for Reconsideration is DENIED. 
ORDER - 2 
CERTIFICATE OF SERVICE 
I hereby certify that on the 17 day of 2009, 1 caused to be served 
a true and correct copy of the foregoing, by the ated below, and addressed 
to the following: 
Twin Falls Prosecutor 
Law Firm 
Address 
Address 
Joe Rocksta hl 
Law Firm 
Address 
Address 
( ) U.S. Mail 
( ) Hand delivered 
( ) Faxed 
,@4) Court Folder 
( ) U.S. Mail 
( ) Hand delivered 
( ) Faxed 
-( ) Court Folder r: 
i'i 
Clerk 
ORDER - 3 1-7 
IN 7'1-IE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE: 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
JOSEPH JACKSON BAXTER, 1 
1 SUPREME COURT NO. 36299-2009 
1 DISTRICT COURT NO. CV 08- 1 120 
PlaintifflRespondent, 1 
1 
vs, 1 CLERK'S CERTIFICATE 
) 
STATE OF IDAHO, 1 
1 
DefendantlAppella~t . ) 
I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial 
District of the State of Idaho, in and for the County of Twin Falls, do hereby certify that the 
foregoing CLERK'S RECORD on Appeal in this cause was compiled and bound under my 
direction and is a true, correct and complete Record of the pleadings and documellts requested by 
Appellate Rule 28. 
I do further certify that all exhibits, offered or admitted in the above-entitled 
cause, will be duly lodged with the Clerk of the Supreme Court. 
WHEREOF, I have hereunto set my hand and affixed the seal of the said Court 
this 1" day of May, 2009. 
KRISTINA GLASCOCK 
CJqkof the District Court 
CLERK'S CERTIFICATE 
IN T I E  DISTRICT COURT OF THE FIFTH JTJDICIIAI, DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FAL,LS 
JOSEPH JACKSON BAXTER, 1 
j SUPREME COURT NO. 36299-2009 
Petitioner/ Appellant, 1 DISTRICT COURT NO. CV 08-1 120 
1 
vs. 1 CERTIFICATE OF EXHIBITS 
) 
STATE OF IDAHO, ) 
1 
Respondent. 1 
I, KRISTINA CLASCOCK, Clerk of the District Court of the Fifth Judicial District of 
the State of Idaho, in and for the County of Twin Falls, do hereby certify: 
That the following is a list of exhibits to the record that have been filed during the 
course of this case. 
Court's Exhibit A, Reporter's Transcript, December 6, 2005 Jury Trial and December 
15, 2005 Jury Trial 
Court' Exhibit By Supplemental Reporter's Transcript Jury Voir Dire Opening 
Statement Closing Argument 
Court's Exhibit C, Appellant's Brief 
Petitioner's Exhibit 1. FSH Communications Restitution Invoice 
In WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 1" day of May, 2009. 
KRISTINA CLASCOCK 
Clerk of the District Court 
1 ; :> 
CERTIFICATE OF EXHIBITS - 1 ,) 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
JOSEPH JACKSON BAXTER, 1 
) SUPREME COURT NO. 36299-2009 
Petitioner/ Appellant, ) DISTRICT COURT NO. CV 08- 1 120 
1 
VS. ) CERTIFICATE OF SERVICE 
) 
STATE OF IDAHO, ) 
) 
Respondent. 1 
I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of 
the State of Idaho, in and for the County of Twin Falls, do hereby certify that I have 
persollally served or mailed, by United States Mail, one copy of the CLERK'S RECORD to 
each of the Attorneys of Record in this cause as follows: 
MOLLY EILISKEY 
State Public Defender 
3647 Lake Harbor Lane 
Boise. Idaho 83703 
LAWRENCE WASDEN 
Attorney General 
Statehouse Mail Room 210 
P,O. Box 83720 
Boise, Idaho 83720-00 10 
ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said this /a 
day of May, 2009. 
KRISTINA GLASCOCK 
C1grk of the District Court 
Certificate of Service 1 1 ; :  
AUG-oa-i008 noii 04 59 pn PrPcsicilr I nc A'rrr 
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.TOE RC)CYCSI'AI-IL 
I 
! P,TfBRI.IEY AT LAW 
263 2"' Avc N o d  
j 
'Twin Fails. Idaho 11110 I 
t 
i Telephone (208) 734-88 I O 
I Facsimile (208) ?3&BS20 
i ISBN 6576 
i 
IN THE UIS'fRICT COURT OF THE FiF'TH JUDICIAj- DlSTRICT OF TI4E 
STATE OF IDAHO, IN AND FOR TT-XE COUNTY OF I'WIN FALLS 
Joseph Jackson Baxter 
Petiljoner, 
VS. 
STATE OF IDAHO, 
Respondent. 
1 CASE NO: CV-2008-1120 
1 
1 
1 STIPUL,A'TlON MOTION TO 
) EXTEND TIME FOR RESPONSE 
) 'SO PETITION FOR POST COWICThOn' 
> RELIEF 
COMES NOW the Defendant his Counsel, JOE ROCKSTAHL, and Thc Stare of Idaho 
Ifirough i t s  a%taney, Julie Srurgill hereby moves for an exrensjot~ of time in the above-entr'tled 
mattcr(s) to the State's Motion fox Summary Dismissal. 
Wl4EEFORE, based on the foregoing, and for such other remons as may appear 
appropriatr: to rkis Honorable Cow%, t l ~ e  Defendant prays tl.ris Court will grant the Order Tor 
Exlension of Time For Response for Past Convictron Relict: 
RESPECTFULLY SIJBMI?TED this 4"'ddny of August, 2008. 
P--, 
JOE ROCKSTAI-XL 
Attorn? for Petitioiler . 
Twin Falls County PXsf;ecir~ing Attorney 
Hot ion  To Extet td  
Timu For Response - 1 
I the undersigned, hereby certil) that a rrvc and correct copy of the ihrcpoii~g 
STIIY1I.A TIZff MU'I'JON 'I'O I-3X'TLhI) fikiff; FOR IIESPONS!" 'TC> PI3 I'ITJGN 1;011 PO91 
C'ONVIC'TION REI,X!,F was delivered lo Grant ldochs, lwlrl Falls Chunty Prosocutor's office 
o n  ihc d y i a y  oi.Aug~lsl. 2008. 
.I li1,iI: STl_jRt;ILI M/:A X ED 
?'WIN I.AI,l,S COlJV'TY IfROSECIJ'I'INC; A'I"T'(_>II_NEY 
Jf O BOX 1 26 
'I'lVlN FAX,L,S. 10 83303 
Joe Rockstshll JD & LLM 
Attorney at L w ,  ISBsit.6576 
263 2"' Ave North 
Twin Falls. ED IS3 33 1 
Telephone: (208 j 734-88 f 0 
Facsimile: (208) 734-8820 
Attorney for Petitioner 
IN THE DISTRICT COLTRT OF -THE FWTH JCJDICIAL DISTRICT OF TEE 
S?'ATE OF IDAHCJ, IW AND FOR THE CCbWTY OF TWIN FALLS 
Joseph Jxksrsn Bmter 1 Case No. CV 2008-1 120 
Petitioner, 
P 
VS, 1 AFFIDAVIT 
STATE OF IDAHO, 1 
1 
STATE OF' IDAHO 
iss. 
County of Jerome 1 
JOE RBCKSTAE-II-, being sworn upon oath, deposes a?sQ slates 3s fallows: 
1. I m m attorney at law ~ b i @ e d  to practice before the courts of the Skte of 1dabo. 
2 1 make this ttE?i$avih from personal knowledge. 
3. 1 served a subpoena duces recm on FSH Cornmurricatlons, LLC registered agent. 
4. Today, December 22, 2001, I received a telephone call md  faxed lztrer (copy) froin 
Michael Johnson Executive Vise President and General Cowsel for FSW 
Comunications, LLC indicating they would honor the subpoena duces teem but could 
not have the appropriate person available for the hearing currently set for tomorrow, 
December 23,2008 
AFFIDAVIT 
FIJIC7"WER YOUR AFFIXN I' SAYETH NAUGHT. 
Joe Rockstdl 
SUBSCRIBED md SWOW .to bcfore me this ay of December, 2008. 
~ e s i d i n ~  at: L T U ~ ~  
My Commission Expires: qI lb ]  2.0 j 3 
FSH Communications, LLC 
I00 West Monroc Sweet 
Suite 2 10 i 
Chicago, lliinois 60603 
December 22,2008 
Michael L Jobason 
Executive Vice President 
General Counsc! 
3 12.269.9937 x12 
mike+johns~n:Bfshcommunirations.corn 
B y  Facsimile Mail Delivery 
Mr. Joe Rochcstahl, esq . 
Fax: 208.734.8820 
Re: Subpoena &ces Tecm 
CV 2008-1120 
Dear Mr. Rockst&l, 
Pursuanl to our conversation today, this letter kvil i  confirm receipt of your 
Subpoena Duces Tecum in the above referenced matter. FSH Ca-ixnunica-tions, LLC 
("FSH') will be unable to provide a corporate representative at the hearing on December 
25.2008, due to the short nolice, impending haljdays and primarily because we have no 
corporate manager residing or working in Twin Falls Ow closet mmanager to Twin Falls 
would have 10 travel 224 miles for aq ap,pearirnce. Given some advance notice, after the 
holiday season, v;e wciuld be willing to consider your request. 4s we Cscussed, with a 
hmre requcs, please consider the provision of a per diem payment or witness fee that 
could help offset the travel expenses associated wirh an appearance. 
Sinceref , @L 
Michael L. Johnsor! 
